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ANDREW W. MELLON ET AL. VS. EDWARD P. HERTZ 

I 

Supreme Court of the District of Columbia 


No. 47450. In equity 
Edward P. Mertz, plaintiff 


Andrew W. Mellon, Secretary of the Treasury; Dayiid H. Blair, 
Commissioner of Internal Revenue; Galen L. Tait, Collector of 
Internal Revenue, defendants 

I 

I 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 

■ 

1 In the Supreme Court of the District of Columbia 

Filed Sep. 19, 1927 j 

No. 47450. In equity. 

Edward P. Mertz, plaintiff 


Andrew W. Mellon, Secretary of the Treasury, DaviI) H. Blair, 
Commissioner of Internal Revenue, Galen L. Tait, Collector of 

Internal Revenue, defendants ! 

I 

I 

Bill of complaint 


To the Supreme Court of the District of Columbia: 

Plaintiff states as follows: 

1. The plaintiff is a citizen of the United States andj a resident 
of the District of Columbia, and brings this suit in his oNvn right. 

2. The defendant, Andrew W. Mellon, is a citizen of the United 
States and a resident of the District of Columbia, and is Secretary 
of the Treasure of the United States, and is sued in jhis official 
capacity as such Secretary of the Treasury. 

The defendant David H. Blair is a citizen of the United States, 
a resident of the District of Columbia, and is Commissioner of 
Internal Revenue of the United States, and is sued in Ihis official 
capacity as such Commissioner of Internal Revenue. 

The defendant Galen L. Tait is a citizen of the United States, a 
resident of Baltimore. Maryland, and is collector of internal revenue 
for the district comprising the State of Maryland and the District 
of Columbia, with division headquarters at Washington, D. C., and 
is sued in his official capacity as such collector of internal revenue. 
Said three defendants are charged with the administration of the 
internal revenue laws of the United States. 
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3. Plaintiff states that this suit arises under the Constitution and 
laws of the United States, and involves the validity, construction, 
application, and enforcement of the internal revenue laws, with 
more particular reference to the limitations therein upon the collec¬ 
tion of income taxes: 

2 4. That he filed an income-tax return for the vear 1020 with 

the collector of internal revenue at Baltimore, Maryland, on 
March 15. 1921. which return indicated no taxable net income and 
no tax liability for that year: 

5. That in December. 1921. the Commissioner of Internal Revenue 
caused an assessment of $16,000.89 to be made against said plaintiff, 
and that the collector thereafter demanded payment of said amount; 
that on or after February 10. 1922. plaintiff filed with the collector an 
abatement claim requesting abatement of said assessment: 

6. That after the filing of said abatement claim the Commissioner 
caused a further investigation to be made, and bv letter dated Mav 
22. 1925. notified plaintiff that there was an overassessment of the 
tax for 1920 in tlie amount of $1,009.31. and granted 60 days in 
which to appeal from this finding to the United States Board of Tax 
Appeals; 

7. That within said 60 days an appeal was taken from said letter 
to the United States Board of Tax Appeals, and that after due hear¬ 
ing and consideration the Board, on March 9. 1927. promulgated its 
final order of redetermination, which as follows: 

United States Board of Tax Appeals. Washington 

Docket Xo. 5695 
Edward P. Mertz. petitioner 


Commissioner of Internal Revenue, respondent 
Order of redetermination 


Pursuant to the Board's findings of fact and opinion promulgated 
November 30. 1926. it is 

Ordered and decided that, upon redetermination, the tax assessed 
for 1920 is $16,600.89; the amount of tax paid, none; the correct tax 
liabilitv is $6,533.07. which amount is unpaid. The deficiencv for 
1921 is $24.32. 

(Signed) Charles M. Tram met. l. 
Member. United States Board of Tax Appeals. 

Dated. Washington. D. C., March 9. 1927. 

A true copy. 

Teste. B. D. Gamble. 

Clerk. U. S. Board of Tax A ppeals. 

[Official seal of United States Board of Tax Appeals] 

S. That thereafter the Commissioner acquiesced in the Board’s find¬ 
ing as to the correct tax liability of $6,533.07 and caused certificate 
of overassessment #333,213 to be issued to plaintiff showing an over- 
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assessment of $10,007.82. and that this amount of the original assess¬ 
ment has been abated; 

9. That subsequent to the Board’s final order of ^determination 
he received no formal notice and demand for payment of the ta-x 

liability until the latter part of August 1927. when Deputy 
3 Collector W. P. Burdine. working out of division headquar¬ 
ters of the collector at Washington, I). C., notified plaintiff 
that a distraint warrant had been placed in his hands for the col¬ 
lection of said tax and that unless the same was paid promptly he 
would proceed to distrain against plaintiff s property land seize and 
sell enough thereof to satisfv said warrant: I 

10. That the Commissioner of Internal Revenue l^as heretofore 
allowed overassessments of income tax to plaintiff for jthe year 1917 


nt of $490.66, 
d overassess- 


in the amount of $1,714.98. for the year 1919 in the amoi 
for the year 1922 in the amount of $119.42, which sa 
ments and overpayments totaling $2,325.06 have not b|een refunded 
to plaintiff, and that the Commissioner and the collector have with¬ 
held said refunds and have offset them against the additional tax 
claimed for 1920: that the net payment now claimed bvi the collector 
for 1920 is therefore $4,208.00 and that the interest tiujreon claimed 
bv the collector is $1,374.52. resulting in a total amount now de- 
manded upon said distraint warrant of $5,582.52: I 

11. That the amount of interest set forth in said distraint war¬ 
rant of $1,374.52 and now demanded bv the collector , is erroneous 
and excessive for the reason that the collector has faile<|l to compute 
and allow as a set-off the interest payable to plaintiff upon said 
overassessments according to law: that the interest to {which plain¬ 
tiff is entitled upon the overassessment for 1917 is approximately 
$475.00, upon the overassessment for 1919 approximately $75.00. and 
upon the overassessment for 1922 approxiately $20.00. {ill of which 
makes a total of $570.00, which in any event should |be deducted 
from the amount now demanded by the collector; 

12. That section 250 (d) of title II of the Revenue Act of 1921 
provides as follows: 

u and no suit or proceeding for the collection of any such taxes due 
under this act or under prior income, excess-profits, or war-profits 
tax acts * * * shall be begun, after the expiration of five years 

after the date when such return was filed. 

13. That the Revenue Act of 1924 was enacted anq went into 
effect on June 2, 1924; that section 1100 (a) of said j{ct repealed 
title II of the Revenue Act of 1921 effective as of January 1 , 1924, 
but that section 1100 (b) of the 1924 act provides as fallows: 

“ The parts of the Revenue Act of 1921 which are repealed by this 
act shall (except as provided in sections 280 and 316 and except as 
otherwise specifically provided in this act) remain in fprce for the 
assessment and collection of all taxes imposed by such ac}t, * * * 

and for the assessment and collection, to the extent provided in the 
Revenue Act of 1921, of all taxes imposed by prior income, war- 
profits, or excess-profits tax acts.” 

14. That section 280 of the Revenue Act of 1924 referred to in 

section 1100 (b) of said act which reads as follows: J 

“ If after the enactment of this act the Commissioner jdetermines 
that any assessment should be made * * * ”, does nc{t apply to 

the case at bar for the reason that the assessment was m^de against 
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plaintiff in December 1921, and prior to the enactment of the Reve¬ 
nue Act of 1924; 

4 15. That section 316 of the Revenue Act of 1924 referred to 

in section 1100 (b) of said act applies only to estate taxes and 
therefore has no application to the case at bar; 

16. That there are no other specific provisions in the Revenue Act 
of 1924 which would nullify the effect anti provisions of section 
1100 (b) of said act as pertaining to the case at bar: 

IT. That section 250 (d) of the Revenue Act of 1921 quoted above 
is still in effect and is the law with respect to the collection of the 
tax assessed against plaintiff in Decemlier 1921. under the provisions 
of said Revenue Act of 1921. and that under the provisions thereof 
no suit or distraint proceeding can be instituted or begun after the 
expiration of five years after March 15. 1921. the date on which 
plaintiff's return was filed. 

18. That the five-year period within which the Commissioner and 
the collector might lawfully collect said tax expired on March 15, 
1926; that defendants were mindful of this fact, and on July 17, 
1926. defendant Galen L. Tait wrote plaintiff a letter requesting 
him to execute a tax-collection waiver extending the period in which 
to collect the assessment for 1920 to December 31, 1926: that again 
on December 4. 1926. defendant Galen L. Tait wrote to plaintiff 
requesting him to execute a collection waiver for the 1920 assess¬ 
ment extending the period in which to collect same to December 31, 
1928; that plaintiff refused to execute said collection waivers and 
has never signed or executed any collection waiver extending the 
statutory period provided by law for the collection of said assess¬ 
ment for 1920; 

19. That section 1106 (a) of the Revenue Act of 1926 provides as 
follows: 


u The bar of the statute of limitations against the United States 
in respect of any internal-revenue tax shall not only operate to bar 
the remedv. but shall extinguish the liabilitv.” 

20. That the Revenue Act of 1926 was approved and went into 
effect on February 26. 1926, and that this date was prior to the 
expiration of the five-year period within which the Commissioner 
and the collector had authority to collect the assessment against 
plaintiff for 1920: that by virtue of said section 1106 (a) of the 


1926 act the liability of plaintiff for any part of the assessment for 
1920 was extinguished on March 15. 1926, and that no part of same 
is now legally collectible either by distraint, suit, or other proceeding; 

21. That since said liability is extinguished as aforesaid there is 
no tax and that the prohibition against injunctive proceedings pro¬ 
vided in R. S. 3224 does not apply: that the collector is not distrain¬ 
ing for the collection of a tax. because the liability is extinguished 
as aforesaid, but that he is resorting to distraint proceedings in 
order to take from plaintiff property in the guise of a tax, which 
proceeding is unwarranted, unlawful, and unconstitutional; 

22. That the distraint proceedings of the collector, if permitted, 
will deprive plaintiff of property without due process of law as 
guaranteed bv the fifth amendment to the Constitution of the United 
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I 

5 23. That he has no remedy at law which is plain, adequate, 

and complete, and is without remedy save in a cohrt of equity, 
as there is no way in which the matter can be brought ihto a court of 
law at this time, and further that plaintiff is about to sulffer irrepara¬ 
ble injury and will suffer irreparable injury unless its prayer herein 
be granted, for the reason that if the collector is permitted to seize 
and sell his property or i.f plaintiff is forced to pay said demand in 
order to avoid such seizure and sale, plaintiff will then be deprived 
of the use and benefit of said property or money for Ian indefinite 
period of time and will be compelled to incur the expense of a pro¬ 
ceeding in court for the recovery of said money or property unlaw¬ 
fully taken after being subjected to those vexatious delays attendant 
upon filing and prosecution of refund claims under the liw, and there 
is no provision in law for him to recover damages or interest. 

I 

Praver 

* i 


Wherefore plaintiff, being without remedy in the premises except 
in a court of equity, prays: 

1. That writs of subpoena issue direct to each and evefry of the de¬ 
fendants, commanding them to appear and make full, true, and 
complete answer to this the plaintiff’s bill of complaint biut not under 
oath, their, and the answer of each of them under oath being ex¬ 
pressly waived, and to abide by and perform such order|or decree as 
the court may make in the premises; 

2. That a temporary restraining order may be issued restraining 
the defendants and each of them, their agents, deputieb, assistants, 
servants, and representatives, from distraining against or seizing and 
selling any of plaintiff's property or otherwise enforcing or attempt¬ 
ing to enforce said distraint warrant or effecting in any wav the col¬ 
lection of said assessment against plaintiff for the year !l920 or any 
part thereof; 

3. That upon final hearing of this cause the court order, adjudge, 
and decree: 

(a) That defendants be perpetually enjoined from collecting said 
assessment against plaintiff for 1920 or any part thereof: 

(b) That defendants be ordered to return to plaintiff aiiy money or 
property which they may have seized or taken under said distraint 
warrant, and that they be ordered to deliver over to plaintiff the re¬ 
funds now due plaintiff for the years 1917, 1919, and 19k2 as afore¬ 
said, together with interest thereon as provided by law. wljich refunds 
said defendants are holding and applying as set-offs against said 
assessment for 1920; 

(c) That plaintiff have such other further and general relief as the 
nature of the case may require and the court may dee|n just and 
proper in the premises. 


Edward P. Mertz], 



Mathews & Triable, 
Attorneys for 'Plaintiff . 
Bv J. C. Trimble. 


Of counsel: 

Geo. E. H. Goodxer. 


6 


ANDREW W. MELLON ET AL. VS. EDWARD P. MERTZ 


6 


Affidavit 


District of Columbia, ss: 

Edward P. Mertz. of lawful age, being first duly sworn, on his 
oath, says that he is the plaintiff in the foregoing cause, that lie has 
read the foregoing 1 bill of complaint and knows the facts stated 
therein to be true except those facts which are stated to be upon 
information and belief, and those he believes to be true. 

Affiant further states that he verily believes that, unless restrained, 
the defendants, through the aforesaid deputy collector or otherwise, 
will proceed to seize-and sell plaintiff’s property in order to enforce 
the payment- of an assessment, the liability for which is extinguished 
by the bar of the statute of limitations, and that plaintiff is without 
other adequate remedy than in this court. 

Edward P. Mertz. 


Subscribed and sworn to before me this 1 Oth dav of September. 
1927. 

[seal.J Florence M. Stephenson. 

X of ary Public. 

My com. expires Apr. 2-S. 1931. 


Motion to dismiss 
Filed Sept. 27. 1927 


* 


* 


* 


* 


Now comes the defendants Andrew W. Mellon. Secretary of the 
Treasury, and David H. Blair. Commissioner of Internal Revenue, 
bv Pevton Gordon, United States Attorney in and for the District 

• 7 • 

of Columbia, their attorney, and move to dismiss the petition filed 
herein and for grounds thereof say: 

1. Plaintiff has a plain, adequate, and complete remedy at law. 

2. Section 3224 of the Revised Statutes of the United States pro¬ 
hibits the maintaining in any court of a suit for the purpose of 
restraining the assessment or collection of a Federal tax. 

3. The petition sets forth no facts, which, if true, would entitle 
the plaintiff to the relief prayed for in a court of equity. 


Peyton Gordon. 

United Staten Attorney , 

Leo A. Rover. 

Assistant United Staten Attorney, 
Chas. T. Hendler, 

Special Attorney , Internal Revenue , 
Attorneys for Defendants , Mellon and Blair. 


Motion to quash attempted service of subpoena and copy of rule to 
show cause on Galen L. Tait , United States collector of internal 
revenue for the district of Maryland 

Filed Sept. 27, 1927 

******* 

Now comes Galen L. Tait, United States collector of internal reve¬ 
nue for the district of Maryland, and appearing specially by 
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7 his attorney Peyton Gordon, United States Attorney in and 
for the District of Columbia, for the purpose i)f this motion 

and none other, and moves that the attempted servici upon him of 
the subpoena to answer the bill of complaint filed herein and copy of 
the rule to show cause served by the United States marshal in and for 
the District of Columbia on September 20, A. D. 19j27, by serving 
same on II. K. Powell, deputy collector of internal revenue for the 
district of Maryland, be quashed and held of no effect, and for 
grounds thereof says: 

(1) That personal service upon the said Galen L. Talit, collector of 
internal revenue for the district of Maryland and a resident of the 
citv of Baltimore, State of Marvland. cannot be had liv serving the 
said H. K. Powell, deputy collector of internal revenue for the district 
of Maryland and a resident of the District of Columbia.! 

(2) That personal service of process on the said Gajlen L. Tait is 
requisite and necessary to give this court jurisdiction over him. 

(3) That the said H. K. Powell, deputy collector of jinternal reve¬ 
nue. has no authority to accept service for the said Qalen L. Tait, 
collector of internal revenue for the district of Maryland. 

Peyton Gordon, j 
United States Attorney, 

Leo A. Hover, 

Assistant United States Attorney, 

Chas. T. Hendler, 

Special Attorney . Bureau of Internal Revenue, 

Attorneys for Galen L. Tait , Collector of 

Internal Revenue appearing specially. 

Memorandum on submission after hearing of a motion to dismiss 
the bill of complaint made on behalf of the defendants Mellon and 
Blair and a motion to quash the service of process on the defendant 
Tait 

Filed Jan. 20 1928 

i 

# i 

The bill of complaint in this case seeks injunctive relief against the 
execution of a distraint proceeding or warrant by the defendant Tait, 
as collector of internal revenue, to secure the pavment if an alleged 
income tax for the year 1920 and to secure a refund for an alleged 
overassessment of income tax allowed by the defendant lilair for the 
years 1917, 1919. and 1922, said overassessments totalling $2,325.06,. 
which the defendants Blair and Tait have withheld but hndertake to 
offset them against the alleged tax claimed for the yeaf* 1920. The 
controversy has existed since the income tax return for tpe year 1920, 
by the plaintiff, the controversy taking place before the defendant 
Blair and the Board of Tax Appeals and the defendant [Tait, as col¬ 
lector, a controversy which continued until the filing of the present 
bill on September 19th last. The Board of Tax Appeals made a very 
substantial reduction of the assessment originally made by the de¬ 
fendant Blair, as Commissioner of Internal Reyenue. The 

8 original assessment by said defendant was for $16,600.89. On 
appeal to the Board of Tax Appeals this assessment was cut 

down or reduced to $6,533.07, and as against this amount! the defend¬ 
ant Blair gave the plaintiff credit for the allowed oveyassessments 

5054—35 - 2 
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5. Answering the fifth paragraph of the bill, they state that an 
assessment of $16,600.89 was made on the December 19*21 list, which 
was signed by the Commissioner of Internal Revenue on March 1, 
1922. and that on or about March 6, 1922, the plaintiff filed a claim 
for the abatement of such assessment. 


8. they admit tlie allegations contained in tlie eigntn para¬ 
graph. 

11 9. Answering the ninth paragraph of the bill, they state 

that they are informed and believe that notice and demand 
was served on the plaintiff by mail in a letter dated July 22, 1927, 
a copy of which is attached hereto marked Exhibit A and is prayed 
to be read as a part hereof. 

10. They admit the allegations contained in the tenth paragraph. 

11. They deny the allegations contained in the eleventh paragraph. 

12. They admit the allegations contained in the twelfth paragraph. 

13. They admit ithat there is correctly quoted in paragraph thir¬ 
teen of the bill a portion of subdivision (b) of section 1100 of the 
Revenue Act of 19*21. Further answering paragraph thirteen, they 
state that they are advised that, aside from such quotation, the 
allegations contained in paragraph thirteen are conclusions of law 
winch they are not required to answer. 

14. Answering the fourteenth paragraph of the bill they state 
that they are advised that the allegation therein is a conclusion of 
law which they are not required to answer. 

15. They admit the allegations contained in the fifteenth para¬ 
graph. 

16. Answering the sixteenth paragraph they state that they are 
advised that the allegation therein contained is a conclusion of law 


ami argumentative in character, and that thev are therefore not 
required to answer the same. 

17. Answering the seventeenth paragraph, they state that they 
are advised that the allegations contained therein are conclu- 

12 sions of law which they are not required to answer, but that 
they deny that subdivision (d) of section 250 of the Revenue 
Act of 1921 applies to the facts in this case. 

18. They deny that the period within which the taxes in contro¬ 
versy could be collected had expired when the complaint was filed 
herein, and aver that the said taxes could lawfully be collected at 
any time within six years from the date of the assessment thereof. 
Further answering the eighteenth paragraph, they state that they 
have no knowledge or information as to whether the plaintiff was 
requested to execute waivers, but they admit that the plaintiff 
executed no such waivers. 

19. Answering the nineteenth paragraph, they admit that the 
partial quotation contained therein from subdivision (a) of section 
1106 of the Revenue Act of 1926 is correct. 


20. Answering the twentieth paragraph, they admit that the Reve¬ 
nue Act of 1926 was approved on February 26, 1926, and that such 
date was prior to the expiration of five years from the date when 
the plaintiff filed his return on March 15, 1921, and they aver that 
under the provisions of subdivision (d) of section 27S of the Reve¬ 
nue Act of 1926 the time for collection of the taxes assessed against 
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the plaintiff for the year 1920 was extended to six years from the 
date, when the assessment thereof was made. Further answering 
the twentieth paragraph, they state that they are adjvised that the 
other allegations therein contained are conclusions of law which they 
are not required to answer, but they aver that the collection of the 
taxes referred to was not barred at the time the bill wjas filed herein 
by the plaintiff. 

21. Answering the twenty-first paragraph, they state that 
13 they are advised that the allegations theirein icontained are 
conclusions of law which they are not required to answer, but 
that if it should be held that there are therein contained statements 
of fact they deny the same. 

22. They deny the allegations contained in the twenty-second 
paragraph. 

23. They deny the allegations contained in the twenty-third 
paragraph. 

Further answering the bill of complaint filed herein, these de¬ 
fendants aver that the statutes of the United States and the regu¬ 
lations issued in accordance therewith provide a complete remedy 
for the refund and recovery back of internal-revenue ]taxes wrong¬ 
fully collected. 

And they further aver that the relief prayed by tl^e plaintiff in 
his bill of complaint is an indirect effort to avoid thej effect of sec¬ 
tion 3224 of the Revised Statutes, which provides that “No suit 
for the purpose of restraining the assessment or collection of any 
tax shall be maintained in any court." 

Wherefore, having fully answered the bill of complaint, these de¬ 
fendants pray that the biil be dismissed, with costs. 


A. W. Mellon, 
Secretary of the Treasury. 
David H. |Blair, 

Commissioner of Internal Revenue. 

Leo A. Rover, 

United States Attorney , 

John W. Fihelly, 

Assistant United States Attorney , 

Chas. T. Hendler, 

Special Attorney , Internal Revenue , 

Attorney* for Defendants. 

14 District of Columbia, ss: 

Andrew W. Mellon and David H. Blair, eaclj being sepa¬ 
rately duly sworn, say that they have read the foregoing answer by 
them subscribed, Andrew W. Mellon as Secretary of the Treasury 
and David H. Blair as Commissioner of Internal Revenue, and 
know the contents thereof; that the facts therein stated ujpon personal 
knowledge are true; and that those set forth upon information and 
belief are believed to be true. 

A. W. Mellon, 
David iH. Blair. 

•} _ I 

Subscribed and sworn to before me this 8th day of February, A. D. 

1929. .. | 

C. Fdgar Bitt^nger, 

Notary Public. 


[notarial seal] 
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Exhibit A 


July 22, 1927. 

In reply refer to CFD-5-M. 

Mr. Edward P. Mertz, 

1211 Sixteenth Street ATT., T V ashing ton* D. C. 

Sir: There is enclosed herewith notice and demand for 1920 income 
tax in the amount of $4,208.01, plus interest in the amount of 
$1,374.62. total. $5,582.63. 

You will recall (that this assessment was originally $16.600.S9 and 
that you filed a claim for abatement against this assessment in a like 
amount. However, it appears now that your claim for abate- 
15 ment has been acted upon and your account credited with the 
amount abated, and other income-tax credits, of which vou 

> 7 

have been previously advised, leaving the balance due as mentioned 
above. 

Remittance should be made payable to collector of internal rev¬ 
enue and forwarded to room 208. customhouse. Baltimore. Marvland. 
attention chief field deputy, in order that the files of this office 
may be properly cleared and the account closed. 

Respectfully, 

Chief Field Deputy. 

Enclosure. 

APR*ORP. 


Answer of defendant Galen L. Tait 
Filed February 9. 1929 

*•*«**« 

The defendant Galen L. Tait, without waiving the motion to quash 
the attempted service of subpoena and copy of rule to show cause 
on him, and now and at all times saving and reserving all manner 
of objections and exceptions to the errors and insufficiencies in the bill 
of complaint filed herein and to the jurisdiction of the court in the 
premises, nevertheless, answering the bill of complaint, or so much 
thereof as he is advised it is material or necessary for him to make 
answer unto, says: 

1. He admits the allegations contained in the first paragraph. 

2. He admits the allegations contained in the second paragraph. 

3. He admits the allegations of the third paragraph. 

4. He admits the allegations of the fourth paragraph. 

5. Answering the fifth paragraph of the bill he states 
16 that an assessment of $16,600.89 was made on the December, 
1921. list, which was signed by the Commissioner of Internal 
Revenue on March 1. 1922, and that on or about March 6, 1922, the 
plaintiff filed a claim for the abatement of such assessment. 

6. He admits the allegations of the sixth paragraph. 

7. He admits the allegations of the seventh paragraph. 

8. He admits the allegations of the eighth paragraph. 

9. Answering the ninth paragraph of the bill he states that notice 
and demand was served on the plaintiff by mail in letter dated July 
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I 

22, 1927, a copy of which is attached hereto marked “ Exhibit A ? ’ and 
is prayed to be read as a part hereof. 

10. He admits the allegations of the tenth paragraph. 

11. He denies the allegations of the eleventh paragrajph. 

12. He admits the allegations of the twelfth paragraph. 

13. He admits that there is correctly quoted in paragraph thirteen 
of the bill a portion of subdivision (b) of section 1100 of the Reve¬ 
nue Act of 1924. Further answering paragraph thirteen, he states 
that he is advised that aside from such quotation the allegations of 
paragraph thirteen are conclusions of law which he is not required 
to answer. 

14. Answering paragraph fourteen of the bill, he states that he is 

advised that the allegation therein is a conclusion of law which he 
is not required to answer. j 

15. He admits the allegations contained in paragraph fifteen. 

16. Answering paragraph sixteen, he states that he lsj advised that 

the allegation of paragraph sixteen is a conclusion of law and argu¬ 
mentative in character and that he is therefore not] required to 
answer the same. I 


17. Answering paragraph 17, he states that th^ allegations 

17 contained therein are conclusions of law which h e is not re- 
quired to answer, but that he denies that subdivision (d) of 

section 250 of the Revenue Act of 1921 applies to the facts in this 
case. 

18. He denies that the period within which the taxds in contro¬ 
versy could be collected had expired when the complaint was filed 
herein, and avers that the said taxes could lawfully be I collected at 
anv time within six vears from the date of the assessment thereof. 

i _ v * • T • • 

Further answering paragraph eighteen, he admits that the plaintiff 
was requested to execute waivers, and that the plaintiff declined to 
do so. 

19. Answering paragraph nineteen, he admits that ! the partial 
quotation from subdivision (a) of section 1106 of the Revenue Act 
of 1926 is correct. 

20. Answering paragraph 20, he admits that the Revenue Act of 
1926 was approved on February 26, 1926, and that such date was 
prior to the expiration of five years from the date when the plaintiff 
filed his return on March 15, 1.921, and he avers that under the pro¬ 
visions of subdivision (d) of section 278 of the Revenue Act of 1926 
the time for collection of the taxes for the year 1920 was extended 
to six years from the date when the assessment was made. Further 
answering paragraph twenty, he states that he is advised that the 
other allegations therein contained are conclusions of law which he 
is not required to answer, but he avers that collection of the tax 
referred to was not barred at the time the bill was filed by the 
plaintiff. 

21. Answering paragraph twenty-one, he states that h^ is advised 
that the allegations therein contained are conclusions of law 

18 which he is not required to answer, but that if it should be held 
that there are therein contained statements of factj he denies 

the same. 

22. He denies the allegations of paragraph twenty-two. 

23. He denies the allegations of paragraph twentv-thlree. 
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Further answering the bill of complaint filed herein, this de¬ 
fendant avers that this court never got jurisdiction of the person of 
th is defendant, nor has he voluntarily submitted himself to the 
court’s jurisdiction! and that therefore this court is without juris¬ 
diction to restrain him from the collection of the Federal taxes 
duly assessed and now remaining unpaid. 

And he further avers that the statutes of the United States and 
the regulations issued in accordance therewith provide a complete 
remedv for the refund and recoverv back of internal-revenue taxes 
wrongful!y col 1 ected. 

And he further avers that the relief prayed by the plaintiff in 
his bill of complaint is an indirect effort to avoid the effect of 
section 3224 of the Revised Statutes, which provides that “ No suit 
for the purpose of restraining the assessment or collection of any 
tax shall be maintained in anv court." 

Wherefore, having fully answered the bill of complaint, this de¬ 
fendant prays that the bill be dismissed, with costs. 

Galen L. Tait, 

('oiledor of Internal Revenue . 

Leo A. Rover. 

United States Attorney. 

John W. Fihelly. 

Assistant United States Attorney. 

CIIAS. T. Hexdlek. 

Special Attorney , Internal Revenue. 

i Attorneys for Defendant. 

19 State of Maryland, 

City of Baltimore , ss: 

Galen L. Tait, being duly sworn, says that he has read the fore¬ 
going answer by him subscribed as collector of internal revenue, 
and knows the contents thereof: that the facts therein stated upon 
personal knowledge are true; and that those set forth upon infor¬ 
mation and belief are believed to be true. 

Galen L. Tait. 

Subscribed and sworn to before me this 8th dav of Februarv, 
A. D. 1929. 

[notarial seal] Edgar D. Marine, 

Notary Public. 

Com. expires May G. 1929. 

Note. —Exhibit A attached hereto is the same as that attached 
to the joint and several answer of defendants Andrew W. Mellon 
and David H. Blair, at page 14 of this record. 

Order of substitution 
Filed November 27, 1929 

******* 


This cause coming on to be heard upon motion of counsel for 
plaintiff to substitute parties defendant, pursuant to section 780 
of the Judicial Code (30 Stat. S22). 
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It is this 27" day of November, A. D. 1929, ordered that Robert 
H. Lucas, present Commissioner of Internal Revenue, be substi¬ 
tuted as one of the parties defendant in tjhe place and 
20 stead of David H. Blair, former Commissioner of Internal 
Revenue. 

Alfred A. Wheat, 

! J ustice. 

W e consent: \ 

Leo A. Rover, 

United States Attorney , 

Chas. T. Hendler, 

Special Attorney , Internal Revenue\ 

Attorneys for Defendants Mellon anld Blair. 


Order of substitution 


Filed November 25. 1930 


* 


This cause coming on to be heard upon motion of counsel for plain¬ 
tiff to substitute parties defendant, pursuant to section 780 of the 
Judicial Code (30 Stat. 822). i 

It is this 25th day of November, A. 1). 1930, ordered that David 
Burnet, present Commissioner of Internal Revenue, bjs substituted 
as one of the parties defendant in the place and steajd Robert H. 
Lucas, former Commissioner of Internal Revenue, substituted for 
David H. Blair, former Commissioner of Internal Reve|nue. 


Jennings B 


We consent: 

Leo A. Rover, 

United States Attorney , 


\ILEY, 

Justice . 


21 


Special Attorney , Internal Revenue , 

Attorneys for Defendants. 

Order of substitution 

Filed July 31, 1933 


This cause coming on to be heard upon motion of counsel for plain¬ 
tiff to substitute parties defendant, pursuant to section 780 of the 
Judicial Code, (30 Stat. 822). I 

It is this 31st dav of Julv, A. D. 1933, ordered that Gjuv T. Hel- 
vering, present Commissioner of Internal Revenue, be substituted 
as one of the parties defendant in the place and stead) of David 
Burnet, former Commissioner of Internal Revenue, substituted for 
Robert H. Lucas, former Commissioner of Internal Revenue, sub¬ 
stituted for David H. Blair, former Commissioner of Internal Rev- 




16 ANDREW W. MELLON ET AL. VS. EDWARD P. MERTZ 


enue, and that J. Enos Ray, present collector of internal revenue, be 
substituted for Galen L. Tait, former collector of internal revenue. 

O. R. Luhrixg, 

J ustice. 

We consent: 

J. J. Wilson, 

Aas't United States Attorney 

% 

Special Attorney , Internal Revenue . 

Attorneys for Defendants. 

Mathews & Trimble. 

George E. H. Goodxer. 

Attys. for Plaintiff. 

Opinion by Bailey. J. 

Filed March 5, 1935 

******* 


The right of the plaintiff to have the collection of the 1920 tax en¬ 
joined has already been passed upon by Justice Siddons. I do 
2*2 not think that the decision of the Supreme Court in Helvering 
v. Newport Co. 271 C. S. 485 affects this question, as in the 
instant case it does not appear that the taxpayer has consented to 
reinstate his liability. 

Justice Siddons has also passed upon the question of the validity of 
the service of process upon the defendant, lait, 56 W. L. R. 105. 

I think therefore that the temporary injunction should be made 
permanent. 

As to the plaintiff’s right to a refund, however, I think that the 
Court is without jurisdiction. No cheque has been issued as in the 
case of Halstead v. McCarl. The other cases cited by plaintiff are 
either actions at law or against the United States. I do not think that 
the plaintiff has a remedy by mandatory injunction, and the bill will 
be dismissed so far as it seets that relief. 


Order of substitution 


Bailey, J. 


Filed March 9, 1935 


* 


* 


* 


* 


* 


* 


This cause coming on to be heard upon motion of counsel for plain¬ 
tiff to substitute party defendant, pursuant to title 28, U. S. C. A. 
Par. 7S0 (30 Stat. 822), 

It is this 9th day of March. A. D., 1935, ordered. That Lewis M. 
Milbourne. present acting collector of internal revenue for Mary¬ 
land and the District of Columbia, be substituted for J. Enos Ray, 
deceased, his predecessor in office. 

O. R. Luhrixg, 

J us t ice. 

W e consent: 

Johx W. Fihelly, 

Assistant U. S. Attorney , 

Attorney for Defendants. 
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23 Final decree 

| 

Filed April 18, 1935 j 

| 

* * * * * * I * 

i 

This cause coming on to be heard upon bill and answeir, and having 
been submitted with supporting briefs: and thereupon, upon con¬ 
sideration of all the facts presented, it is by the Court tihis 18th day 
of April 1935, 

Adjud ged, ordered, and decreed, that the temporary injunction 
heretofore granted in this cause be made permanent, aiujl the same is 
hereby perpetuated, and the defendants, their agents, deputies, as¬ 
sistants and representatives be, and they are hereby permanently 
enjoined from distraining against, seizing or selling any of plain¬ 
tiff's property or otherwise enforcing or attempting to ienforce any 
distraint warrant or effecting, in any wav, the collection of anv in- 
come taxes alleged to be due from plaintiff for the year 1920. It 
is further 

Adjudged, ordered, and decreed that the bill of complaint, insofar 
as it seeks refund of overpayments of income taxes fpr the years 
1917, 1919, and 1922, which heretofore have been applied against 
the tax alleged to be due for 1920, be and the same is j hereby dis¬ 
missed, for want of jurisdiction by this court. 

Jennings Bailey, 

| Justice. 

To the foregoing decree the defendants except. 

Jennings Bailey, 

Justice. 

24 Findings of fact and conclusions of law 

Filed April 18, 1935 

******* 

This cause came on to be heard upon bill and answeii with sup¬ 
porting briefs and, upon consideration of the facts established by 
the pleadings, the court makes the following findings of fact and 
conclusions of law: 

I 

FINDINGS OF FACT I 

1. The plaintiff is a citizen of the United States and, at the time 
of the commencement of this action, was a resident of tjie District 
of Columbia. 

2. At the time this action was begun, Andrew W. Mellon was 
Secretary of the Treasury", David H. Blair was Commissioner of 
Internal Revenue, and Galen L. Tait was collector of internal reve¬ 
nue for the collector's district comprised of Maryland anil the Dis¬ 
trict of Columbia. Guy T. Helvering, the present Commissioner of 
Internal Revenue, and Lewis M. Milbourne, the present acting 
collector of internal revenue for the collector's district [comprised 
of Maryland and the District of Columbia, have been dijily substi¬ 
tuted as parties defendant in lieu of the former incumbents of said 
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offices, under the provisions of title 28. V. S. C. A., par. 790 (80 
Stat. 822). 

8. On March 15. 1921. plaintiff filed an income-tax return for the 
year 1920 with the collector of internal revenue at Baltimore, 
Maryland. 

4. In December 1921. the then Commissioner of Internal Revenue 
made an assessment of income tax against plaintiff for the year 1920 
in the sum of $16,600.89. Plaintiff filed an abatement claim thereon 

and. on May 22. 1925. the Commissioner of Internal Revenue 

25 abated 81.0*09.81 of said assessment and plaintiff took an 
appeal to the Board of Tax Appeals within 60 days thereafter 

on the balance. 

5. On March 9. 1927. the Board <>f Tax Appeals entered an order 
of redetermination of the tax liability wherein it held that plain¬ 
tiff's correct tax liability for 1920 was 80.588.07. The Commissioner 
of Internal Revenue acquiesced in this determination and abated all 
of the said assessment in excess of $6,588.07. 

6. Prior to July 22. 1927. the Commissioner of Internal Revenue 
determined overpayments of income tax by plaintiff for the years 
1917. 1919. and 1922 in the respective amounts of 81.714.98. $490.66. 
and $119.42: total. $2,825.06. He did not refund these amounts, but 
applied them as set-offs or credits to the aforesaid additional taxes 
due for 1920. thus reducing the net amount of tax alleged to be due 
from plaintiff to $4.20s.01. 

7. Plaintiff received no notice or demand for payment of said 
tax until Julv 22. 1927. when the collector of internal revenue bv 
letter demanded payment of the said amount of $4,208.01, plus in¬ 
terest thereon of $1,874.62. total. $5,582.68. During the latter part 
of August 1927 a deputy collector working out of division head¬ 
quarters of the collector at Washington. I). C., notified plaintiff 
that a distraint warrant had been placed in his hands for the col¬ 
lection of said tax and interest and that, unless the same was paid 
promptly, he would proceed to distrain against plaintiff's property 
and seize and sell enough thereof to satisfy said warrant. 

8. On July 17. 1926. and again on December 4. 1926. defendant 

Tait wrote letters to plaintiff requesting him to execute tax 

26 collection waivers, therebv extending the time in which to 
collect the said 1920 assessment to December 81, 1926, but 

plaintiff refused to execute said collection waivers and has never 
signed any collection waivers nor otherwise extended the statutory 
period provided bv law for the collection of said assessment for 
1920. 


CONCLUSIONS OF LAW 

1. The period in which the Commissioner and the collector might 
lawfully collect the tax assessed against plaintiff for the year 1920 
expired on March 15, 1926, under the provisions of section 250 (d) 
of the Revenue Act of 1921. Said provision of law was not repealed 
by the Revenue Act of 1924, but was specifically continued in effect 
by section 1100 (b) thereof, which section in turn has never been 
repealed. 
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2. When collection of the 1920 assessment became barred on March 

15, 1926, as aforesaid, plaintiff's liability for the tax was extinguished 
by the provisions of section 1106 (a) of the Revenue Act of 1926, 
then in effect, and, although requested to do so by the collector, plain¬ 
tiff has never consented to reinstate his liability. | 

3. When the collector sought to collect the 1920 issessment in 
August 1927 and threatened to distrain against, seize, ahd sell plain¬ 
tiff's property for a tax that had been extinguished land did not 
exist, plaintiff had no plain, adequate, and complete repiedy at law, 
and section 3224 of the Revised Statutes did not apply, j 

4. The service on defendant Tait, by serving his deputy in and 
for the District of Columbia, was good. 

5. This court is without jurisdiction in the matter of 
27 plaintiff’s claim for refunds for the years 1917, 1919, and 
1922. 

Jennings Bailey, Justice. 
Notice of Appeal j 

Filed May 8, 1935 


i 

Come now the defendants herein, Andrew W. Mellob. Secretary 
of the Treasury, Guy T. Helvering, Commissioner of Internal Reve¬ 
nue, and Lewis M. Milbourne, acting collector of internal revenue 
for the District of Maryland, and hereby note an appeal t|> the United 
States Court of Appeals for the District of Columbia, from the decree 
made and entered in the above-entitled cause on April 1:5, 1935; and 
said appeal is hereby allowed. 

Jennings Bailey, Justice. 

I 

Citation 


Issued May 8,1935 


The President of the United States of America 


To Edward P. Mertz, 

Greeting: You are hereby cited and admonished to be land appear 
at a Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the rules of said 
court, pursuant to an appeal noted in the Supreme Court 
28 of the District of Columbia, on the 8th dav of Mav 1935, 
wherein Andrew W. Mellon, Secretary of the Treasury, Guy 
T. Helvering, Commissioner of Internal Revenue, andj Lewis M. 
Milbourne, acting collector of internal revenue for t he |I)istrict of 
Maryland, are appellants, and you are appellee, to show cause, if any 
there be, why the decree rendered against the said appellants, should 
not be corrected, and why speedy justice should not be done to the 
parties in that behalf. 


I 
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Witness the Honorable Alfred A. Wheat. Chief Justice of the 
Supreme Court of the District of Columbia, this 8th day of May 
in the year of our Lord one thousand nine hundred and thirty-five. 
[seal] ; Frank E. Cunningham. 

Clerk. 

\ Bv C. E. Stewart, Jr.. 

Assistant Clerk. 

Service of the above citation accepted this 9th day of May 1935. 

Geo. E. H. Goodner, 
Attorney for Appellee. 

Assignments of Error 

Filed May 10, 1935 


Now come the defendants in the above-entitled cause, and assign 
as error the following: 

1. The court erred in holding that collection of the 
29 income taxes assessed against the plaintiff for the year 1920, 
was barred at the time of the filing of the bill of complaint, 
and that subdivision (a) of section 1106, of the Kevenue Act of 1926, 
c. 27, 44 Stat. 9. extinguished the plaintiff’s liability therefor. 

2. The court erred in holding that service upon Deputy Collector 
A. H. Tower, within the District of Columbia, the process issued 
against the defendant Tait as collector of internal revenue for the 
collection district of Maryland, was a good service and required the 
defendant Tait to appear and answer tlie bill. 

3. The court erred in overruling the motion to dismiss the bill of 
complaint. 

4. The court erred in overruling the motion to quash the attempted 
service of process on the defendant Tait and requiring him to appear 
and answer the bill. 

5. The court erred in holding that section 3224 of the Revised Stat¬ 
utes, which provides thatno suit for the purpose of restraining the 
assessment or collection of any tax shall be maintained in anv court " 
does not apply. 

6. The court erred in granting a permanent injunction against the 
defendants—appellants. 

7. The court erred in not dismissing the bill of complaint in so far 
as it sought injunctive relief against the defendants-—appellants. 

Leslie C. Garnett. 

! United States Attorney , 

Harry L. Underwood. 

Assistant United States Attorney. 

E. E. Angevine, 

Attorney. Department of Justice. 

Attorneys for the defendants — appellants . 

Service is hereby acknowledged. 

Geo. E. H. Goodner. 

i Attorney for the plaintiff — appellee. 

May 9th. 1935. 
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Designation of record 
Filed May 10, 1935 


21 


The clerk of the court will please include in the transcript of rec¬ 
ord for the Court of Appeals the following: 

1. Bill of complaint. 

2. Motion to dismiss. 

3. Motion to quash attempted service. 

4. Opinion of Mr. Justice Siddons. 

5. Injunction pendente lite. 

6. Joint answer of defendants, Mellon and Blair. 

7. Separate answer of defendant, Tait. 

8. Opinion of Mr. Justice Bailey. 

9. Findings of fact and conclusions of law. 

10. Final decree. 

11. Notice of appeal. 

12. Citation on appeal. j 

13. Assignments of error. 

14. This designation. 

Leslie C. Garnett, 

United States Attorney, 
Harry L. Under\vood, 
Assistant United States Atlomey, 

E. E. Angevine, 

Attorney , Department of Justice , 
Attorneys for the defendants - 

Service is hereby acknowledged. 

Geo. E. H. Go|)dner, 

Attorney for the plaintiff]—appellee. 

May 9th, 1935. 
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Supreme Court of the District of Columbia 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 30, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein fijed, copy of 
which is made part of this transcript, in cause No. 4745Q in Equity, 
wherein Edward P. Mertz is plaintiff and Andrew W. Mellon, Secre¬ 
tary of the Treasury, et al., are defendants, as the same remains upon 
the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
25th day of June, 1935. 

[seal'] Frank E. Cunningham, Clerk. 

(Endorsement on cover:) District of Columbia Supijeme Court. 
No. 6515. Andrew W. Mellon, Secretary of the Treasury, et al., 
appellants, vs. Edward P. Mertz. United States Court I of Appeals 
for the District of Columbia. Filed Jul. 10, 1935. Henry W. 
Hodges, clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1935 i 


No. 6515 

I 

Andrew W. Mellon, Secretary of the Treasury, 

i 

Guy T. Helvering, Commissioner of Internal 
Revenue, and Lewis M. Milbourne, Actiijig Col¬ 
lector of Internal Revenue for the District of 
Maryland, appellants j 

v. 

Edward P. Mertz, appellee 

ON APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 

BRIEF FOR THE APPELLANTS 


OPINIONS BELOW 

The opinion of the court below on the motipns to 
dismiss and quash the service (R. 7) is reported 
at 56 Wash. L. R. 105; 6 A. F. T. R. 7166. The opin¬ 
ion of this Court dismissing the appeal is reported 

(i) 
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at 30 F. (2d) 311; 58 App. D. C., 302. The opinion 
of the court below making the injunction perma¬ 
nent (R. 16) is unreported. 

JURISDICTION 

Final decree of the court below was entered 
April 18,1935 (R. 17). 

The case is brought to this Court under the pro¬ 
visions of Section 128 (a) of the Judicial Code, as 
amended bv the Act of February 13,1925, bv notice 
of appeal filed May 8,1935 (R. 19). 

QUESTIONS PRESENTED 

1. Can this suit, having for its sole purpose the 
restraining of the collection of a Federal tax, be 
maintained in contravention of Section 3224 of the 
Revised Statutes ? 

2. Was the collection of the tax in question barred 
at the time this proceeding was commenced ? 

3. Has the appellee such a remedy at law as to 
be barred from maintaining the suit by the provi¬ 
sions of Section 267 of the Judicial Code? 

4. Has an equity court jurisdiction to issue an 
injunction against one upon whom personal service 
of process was not had? 

STATUTES INVOLVED 

The statutes involved are set forth in the Appen¬ 
dix, inf ra, pp. 32-37. 

STATEMENT 

This is an appeal from a final decree of the Su¬ 
preme Court of the District of Columbia, granting 
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a permanent injunction against the appellants to 
restrain the collection of income taxes {assessed 
against the appellee for the year 1920. Tile bill of 
complaint was filed September 19,1927 (R.jl), ask¬ 
ing that the appellants be restrained from enforcing 
collection of the taxes so assessed and for 4n order 
compelling them to make refunds of certain over¬ 
assessments from other years credited against the 
taxes due for the year 1920. Rule to shoiv cause 
was issued on the same date. 

The complaint as originally filed was against 
Andrew W. Mellon, Secretary of the Treasury; 
David H. Blair. Commissioner of Internal Reve- 
nue; Galen L. Tait, Collector of Internal Rjevenue, 
as defendants. None of these individuals dre now 
in office. However, timely substitutions under the 
provisions of the Act of February 13, 1925, c. 229, 
43 Stat. 936, Section 11 (U. S. C., Title 28, Sec. 
7S0), have been made in the cases of the Cbmmis- 
sioner of Internal Revenue, but have not beep made 
as to the Secretary of the Treasury, and since Mel- 
Ion is no longer Secretary of the Treasury, lie is in 

i 

fact not a party to this proceeding. 

On September 27, 1927, the Secretary jof the 

i 

Treasury and the Commissioner of Internal Reve¬ 
nue filed a motion to dismiss (R. 6), and tHe Col- 
lector of Internal Revenue filed a motion to quash 
service (R. 6). On January 20, 1928, thej court 
filed a memorandum opinion (R. 7), overruling 
the motions and granting an injunction pendente 
lite. They then appealed to this Court ancj their 
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appeal was dismissed on the ground that under 
the provisions of Section 226, the Code of Law of 
the District of Columbia, 27 Stat. 434, the appeal 
was prematurely brought. The Secretary and the 
Commissioner then filed a joint answer (R. 9), and 
the Collector a separate answer reserving his right 
to question the sufficiency of the service (R. 12).. 
The cause then came on for hearing on bill and an¬ 
swer, and on March 5, 1935, the court below ren¬ 
dered its opinion (R. 16), making the temporary 
injunction permanent and denying the relief asked 
for by way of mandatory injunction. From that 
part of the final decree filed April 18,1935 (R. 17), 
restraining the collection of the tax, the appellants 
now appeal. 

The pleadings establish the following facts: 

On March 15,1921, the appellee, who was at that 

time a resident of the District of Columbia (R. 1), 

filed his income-tax return for the vear 1920 with 

* 

the Collector of Internal Revenue at Baltimore, 
Maryland, showing no tax to be due (R. 2). In 
December 1921 the Commissioner of Internal Rev¬ 
enue made an assessment against the appellee for 
the year 1920 in the sum of $16,600.89 (R. 2). On 
March 6, 1922, the Collector demanded payment of 
the amount of the assessment, whereupon appellee 
filed a claim in abatement against the amount so 
assessed (R. 2). In letter dated May 22, 1925, the 
Commissioner of Internal Revenue notified the ap- 
pelleee that he had considered his claim in abate- 


ment and had determined that there w^s an over¬ 
assessment for the year 1920 in the Amount of 
$1,009.31, and that his correct tax liability for that 
year was $15,591.58; and he also notified the ap¬ 
pellee of his right to appeal from the determina¬ 
tion so made to the United States Boa^d of Tax 

i 

Appeals (R. 2). In due time, and within ^ixty days 
as provided by law, appellee filed his appeal with 

i 

the Board (R. 2). After hearing dulyj had, the 
Board, on March 9, 1927, promulgated it^ order of 
redetermination in which it found and decided that 

i 

the correct tax liability of the appellee for the year 
1920 was $6,533.07, and that this amount was un¬ 
paid (R. 2). | 

The Commissioner acquiesced in the Bdard’s de¬ 
termination and abated all but $6,533.07 of the tax 
assessed against the appellee for the year 1920 (R. 
2-3). | 

The Commissioner of Internal Revenue deter¬ 
mined that the appellee had overpaid his taxes for 
1917 in the amount of $1,714.96; for the y|ear 1919 
in the amount of $490.66; and for the yeai!* 1922 in 

i 

the amount of $119.42, which amounts j totaling 
$2,325.06 were credited by the Comnfissioner 
against the tax of $6,533.07 due from the Appellee 
for the year 1920, leaving an unpaid balance of 
$4,208.01, to which was added interest in th^ sum of 
$1,374.62, making a total amount of tax and interest 
outstanding and unpaid of $5,582.63, the aipount in 
controversy (R. 3). j 
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On July 22, 1927, the Collector notified the ap¬ 
pellee by letter that the said sum of $5,582.63 was 
due and unpaid and made demand upon him for 
payment of the sum (R. 12). As payment of the 
tax and interest was not forthcoming, the Collector 
in the latter part of August 1927, issued a distraint 
warrant and notified the appellee that unless pay¬ 
ment was promptly made he would proceed to dis¬ 
train upon his property to satisfy the amount de¬ 
manded (R. 3), whereupon this proceeding was 
commenced by the appellee. No personal service 
was had upon the defendant Collector who resided 
in Maryland; but service was attempted by serving 
the Deputy Collector in charge of his Washington 
office (R. 7). 

The appellee has never executed any waivers ex¬ 
tending the period for collection of this tax, and 
since the complaint was filed herein (R. 4) 
neither the original defendants nor appellants have 
collected or attempted to collect any part of the un¬ 
paid tax nor have they refunded to the appellee any 
overpayments for the years 1917, 1918, and 1922 
(R. 18). 

SPECIFICATION OF ERRORS TO BE URGED 

1. The court erred in holding that collection of 
the income taxes assessed against the appellee for 
the year 1920, was barred at the time of the filing 
of the bill of complaint, and that subdivision (a) of 
Section 1106 of the Revenue Act of 1926, extin¬ 
guished the appellee’s liability therefor. 


2. The court erred in holding that service upon a 

deputy collector within the District of Colombia of 
the process issued against the collector of! internal 
revenue for the collection district of Maryland, was 
a good service and required the collector tb appear 

and answer the bill. j 

3. The court erred in overruling the motion to 

^ ! 

dismiss the bill of complaint. j 

4. The court erred in overruling the motion to 
quash the attempted service of process on! the col- 

i 

lector and requiring him to appear and answer the 
bill. | 

5. The court erred in holding that Section 3224 
of the Revised Statutes, which provides t^iat “no 
suit for the purpose of restraining the assessment 
or collection of any tax shall be maintained in any 
court” does not apply. 

6. The court erred in granting a permanent in¬ 
junction against the defendants-appellants. | 

7. The court erred in not dismissing thd bill of 
complaint insofar as it sought injunctive relief 
against the defendants-appellants. 

SUMMARY OF ARGUMENT 

I 

I 

The restraint of collection of a Federal taxj is spe¬ 
cifically prohibited by the provisions of flection 
3224 of the Revised Statutes even though the tax 

i 

involved is barred from collection at the tijne the 
proceeding is commenced. Furthermore, taxpayer 
has an adequate remedy at law by paying the tax 
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and suing for its recovery, and under the provi¬ 
sions of Section 267 of the Judicial Code, no suit in 
equity can be sustained in any court of the United 
States where there is a plain, adequate, and com¬ 
plete remedy at law. The collection of the tax was 
not barred when this proceeding was commenced as 
the period for collection was extended for the length 
of time during which the appellee’s appeal was 
pending before the Board of Tax Appeals, and the 
liability for the tax was not extinguished by the 
provisions of Section 1106 (a) of the Revenue Act 
of 1926 as has been previously held because that 
section has since been repealed as of the date of its 
enactment and the Supreme Court has considered 
the repeal as being effective for all intents and 
purposes. 

An equity court has no jurisdiction to issue an 
injunction against one upon whom personal service 
of process was not had and wdio has not voluntarily 
appeared. Consequently the suit will not lie as to 
the Collector of Internal Revenue as service was 
not had upon him personally but upon his deputy 
who was then located in the District of Columbia. 

ARGUMENT 

I 

Injunction to restrain the collection of a Federal tax is 
prohibited by Section 3224 of the Revised Statutes 

Shorn of the allegations that collection of the tax 
in controversv was barred bv limitations and that 

i * 

liabilitv was therefore extinguished bv Section 1106 


<) \ 

of the Revenue Act of 1926, the bill contains no 
allegation on which an equity court shojuld take 
jurisdiction. And in any event, if a court pf equity 
of the United States ever had jurisdiction jto enter¬ 
tain a suit having for its purpose the restraining of 
the assessment or collection of a Federal tax, such 
jurisdiction was taken away by Section 32^4 of the 
Revised Statutes, which provides that: 

i 

No suit for the purpose of restraining the 
assessment or collection of any tax j shall be 
maintained in any court. | 

The proposition that no suit for the purpose of 

restraining the assessment or collection of a Fed- 

eral tax can be maintained in any court wopld seem 

to be well settled bv Section 3224 of the Revised 

* 

Statutes and the decisions of the Supreme Court, 
the Circuit Courts of Appeals, and District Courts 

of the United States, giving effect to that statute. 

. ! 

The instant case is clearly within the provisions 
of Section 3224 of the Revised Statutes. I 
What appellee is seeking to accomplish | in this 
proceeding is the very thing that the statute for¬ 
bids: that is, to maintain a suit which has for its 
purpose the restraining of the collection of a tax 
and is the very thing that the Supreme Cojirt and 
other courts of the United States in a lo^ag and 
practically unbroken line of uniform decisions have 
denied that there is any jurisdiction in an equity 
court to do. ! 

I 

Graham v. Du Pont, 262 U. S. 234. 

Bailey v. George, 259 U. S. 16. 
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Dodge v. Osborn, 240 U. S. 118. 

Snyder v. Marks, 109 U. S. 189. 

Cheatham v. United States, 92 U. S. 85. 

State Railroad Tax Cases, 92 U. S. 575. 

McDowell v. Heiner, 15 F. (2d) 1015 (C. 

C. A. 3d), certiorari denied, 273 U. S. 759. 

Staley v. Hopkins, 9 F. (2d) 976 (N. D. 

Tex.). 

Reinecke v. 0. D. Jennings & Co., 16 F. 

(2d) 927 (C. C. A. 7th), certiorari denied, 

274 U. S. 753. 

Penn v. Glenn , 10 F. Supp. 483 (W. D. 

Ky.). 

Attention is particularly directed to the fact that 
in the McDowell v. Heiner case above cited, pen¬ 
alties of 100 percent and 50 percent were assessed 
because it was found that the returns were will¬ 
fully false and fraudulent. In that case injunction 
was sought on the ground that the amount sought 
to be collected was not a tax: that appellee was 
being penalized for a crime for which he had not 
been indicted, thus depriving him of his right to 
trial by jury. The bill was dismissed on motion. 
Section 3224 of the Revised Statutes came before 
the Supreme Court in Snyder v. Marks, supra, and 
the history and origin of the statute were reviewed. 
The Court held that a bill in equity will not lie to 
enjoin a collector of internal revenue from collect¬ 
ing a tax assessed by the Commissioner of Internal 
Revenue, although the tax is alleged in the bill to 
have been illegally assessed because not assessed 
within the statutory period of limitations, and that 
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the remedv of a suit to recover back the Itax after 
* I 

it is paid is exclusive. 

In the case of Graham v. Bit Pont, supra, it was 
sought to restrain collection of a tax alleged to be 

T 

barred by limitation. 

In the above cited case of Staley v. Hopkins, 
supra, the bill was grounded on the allegation that 
the Collector of Internal Revenue was aboijit to sell, 
under warrant for distraint, the homestead of the 
complainant, exempt under the Texas ljjiws. In 
that case the bill was dismissed on rnotioh because 
of the prohibition of Section 3224 of the j Revised 
Statutes. 

I 

In Bailey v. George, supra , the District Court 
granted an injunction restraining the collection of 
taxes under the provisions of the Child Lajbor Tax 
Law on the ground that the statute imposing such 
taxes was unconstitutional. The decree of jtlie Dis¬ 
trict Court was reversed with directions toj dismiss 
the bill. Attention is directed to the interesting 
and significant fact that on the same day Bailey v. 
George, supra, was decided, the Supreme (Jourt in 
the Child Labor Tax Case, 259 U. S. 20, in an opin¬ 
ion written by the same member of the court (Chief 
Justice Taft), held the Child Labor T^x Law 
unconstitutional. 

In the case of Penn v. Glenn, supra, decided as 
recently as April 13, 1935, the United States Dis¬ 
trict Court for the Western District of Kentucky, 
while holding the so-called Tobacco Control Act 
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(Act of June 28, 1934) unconstitutional, held also, 
that even under those circumstances the provisions 
of Section 3224 were applicable, and that such a 
situation was not so extraordinary or exceptional so 
as to render it inapplicable. 

It would seem that the futility of attempting to 
restrain the collection of a Federal tax by injunc¬ 
tion should be settled for all time by this long line 
of uniform decisions. No such exceptional circum¬ 
stances are presented here as in Miller v. Nut Mar¬ 
garine Co., 284 U. S. 498, where injunction was 
allowed because of the extraordinary situation. 

The late Justice Siddons, in his decision in this 
case, held that the tax was barred from collection 
on March 15,1926, and that the liability was there¬ 
by extinguished under the provisions of Section 
1106 (a) of the Revenue Act of 1926, and con¬ 
cluded that since no liability existed at the time this 
proceeding was commenced, the provisions of Sec¬ 
tion 3224 were not applicable. 

Regardless of whether or not that decision was 
correct, the question of whether Section 1106 (a) 
is applicable is now purely moot, as subsequent to 
the decision the provisions of that section were re¬ 
pealed by Section 612 of the Revenue Act of 1928, 
as of the date of the enactment of the Revenue Act 
of 1926, on February 26,1926. 

Section 1106 (a) was repealed as of the date of 
its enactment. Subsequent to its repeal there arose 
many questions as to its effect during its existence 
upon taxes which may have been barred from as- 


13 


i 

segment and collection during its existence. How¬ 
ever, any questions which may have exisjted as to 
its effect during the time that it was in tlje statute 
have been finally put to rest by the decision of the 
Supreme Court in the case of Helvering v. Newport 
Co., 291 IT. S. 485, decided March 5, 1934. j 
In that case the assessment and collection of the 

i 

tax for the year 1917, the period involved, would 
have been barred April 1, 1923. However, during 
the period from December 15, 1920, to November 

1926, the original taxpayer who had filed the return, 
the respondent being a transferee, filed six waivers. 
Under the terms of a certain departmental ruling 
known as Alim. 30S5,11-1 Cumulative Bulletin 174, 
promulgated April 11, 1923, the first waive!*, an un¬ 
limited one, expired April 1,1924. It is nqt shown 
when the remaining five expired. However, on 
November 6,1926, the respondent filed a waiver ex¬ 
tending the period for assessment to December 31, 

1927. The Board of Tax Appeals and thej Circuit 
Court of Appeals for the Seventh Circuit Held that 
the waiver filed prior to April 1, 1924, waj* termi¬ 
nated on that date by the departmental ruling and 
that the assessment of any further tax for jhe year 
in question was barred on that date as any waivers 
filed by the transferor subsequent to that dijte were 
invalid as having been given by a dissolve^. corpo¬ 
ration. As to the waiver of November 6,1926, they 
held that inasmuch as it was given by a transferee 
in respect to a tax barred prior to the Revenue Act 
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of 1926, the ricrlit to assess the transferee could not 

7 O 

he revived. 

In order to avoid the decisions of the Supreme 
Court holding that waivers filed after the expira¬ 
tion of the period of limitations were valid under 
the provisions of the 1926 Act, the taxpayer con¬ 
tended that because of the provisions of Section 
1106 (a) no liability existed to be revived at the 
time of the filing of the waiver on November 6,1926, 
at which time the Section was still in the statute. 
The Supreme Court held that the waiver filed by 
the transferee corporation was valid as to assess¬ 
ments made against it under the Revenue Act of 
1926, and in speaking of the effect of the repeal of 
Section 1106, the Court said (pp. 489-491): 

But doubts as to the effect which Congress 
intended, if any, to be given to the quoted 
provision of § 1106 (a) in construing § 278 
(c) were removed by § 612 of the Revenue 
Act of 1928, which declared that § 1106 (a) 
was repealed as of February 26, 1926, its 
effective date. Congress thus indicated its 
intention that the section should he erased 
from the hooks as though it had never been 
enacted, so that § 278, like other surviving 
sections of the 1926 Act, must he construed 
free of such restrictive influence, if any, as 
§ 1106 ( a ) would otherwise impose. Thus it 
must be dealt with as was the identical sec¬ 
tion in the Act of 1924 which was before the 
Court in Stange v. United States, supra. 

That Congress, with consent of the tax¬ 
payer, lias power to reinstate his tax liabilitv 
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i 

and to authorize assessment of thg tax can¬ 
not be doubted. Graham & Foste\ v. Good- 
cell, 282 U. S. 409, 426; Mascot Oil Co. v. 
United States, 282 U. S. 434. Thej taxpayer 
cannot complain that Congress lujs availed 
itself of the consent which he has gfiven, and 
cannot object that it did so by revival of the 
tax “ liability ”, rather than by remjoving the 
bar of the statute as in McDonnell y. United 
States, supra, and Stange v. Unitc\d States, 
supra; see Wm. Dauzer dc Co. v. Gulf <£ S. I. 
B. Co., 268 U. S. 633, 636; Home Insurance 
Co. v. Dick, 281 U. S. 397, 409. (Italics sup¬ 
plied.) I 

In view of that decision it would seeih that if 

! 

Section 1106 (a) ever had any bearing on the pres¬ 
ent case it certainly has none now. | 

I 

n I 

i 

Collection of the tax in the instant case was n<|)t barred 
by limitation, so that the liability was not extinguished 
under the provisions of Section 1106 of the Revenue 
Act of 1926, and therefore Section 3224 of th^ Revised 
Statutes is clearly applicable 

The Revenue Act of 1921 was enacted November 
23, 1921. The assessment was made in December 
1921, so that the limitation on assessment provided 
in the Revenue Act of 1921 was controlling! Sub¬ 
division (d) of Section 250 of that statute provided 

that: | 

(d) The amount of income, excess-jprofits, 
or war-profits taxes due under any jreturn 
made under * * * this Act for! prior 

taxable years or under prior income, kxcess- 

15430—35-3 
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* 


profits, or war-profits tax Acts * * 

shall be determined and assessed within five 
years after the return was filed, * * *. 

Therefore, the assessment of the taxes in this 
case having been made in December 1921, there 
does not, and cannot, arise any question as to the 
assessment having been made within the statutory 
period of limitation properly applicable thereto ”, 
as provided in subdivision (d) of Section 278 of the 
Revenue Act of 1926. 

There is, and can be, no question that if there 
had been no extension of the time for collection 
provided in the Revenue Acts of 1924 and 1926, 
collection of the taxes in this case would have been 

4 

barred after the lapse of five years from the date 
of the filing of the taxpayer’s return, on or before 
March 15,1926. However, it is seen that Congress 
in subdivision (d) of Section 278 of the Revenue 
Act of 1926 extended the period for collection to 
six years from the date of assessment, which six- 
year period did not expire until December 1927, 
three months after the bill was filed. And atten¬ 
tion is directed to the fact that this extension of 
the time for collection was made retroactive by 
Congress when it inserted the parenthetical clause 
providing the six-year period for collection after 
assessment whether the assessment was made be¬ 
fore or after the enactment of that statute. This 
is clearly established by the provisions of subdivi¬ 
sion (f) of Section 283 of the same statute. 


The Revenue Act of 1926 was approved Febru¬ 
ary 26,1926, seventeen or eighteen days before the 

running of the five-year period from the] date of 

! 

the filing of the appellee’s return. j 

Neither assessment nor collection of the taxes in 
the instant case for the year 1920 was barred when 

i 

the Revenue Act of 1924 was approved on June 2, 
1924. The revenue Act of 1926 being enacted and 
operative at the time of the redetermination of the 
appellee’s tax liability for the year 1920 by the 
Board of Tax Appeals and later when collection of 
these taxes were sought to be enforced, it results 
that subdivision (d) of Section 278 of the Revenue 

i 

Act of 1926 is clearly applicable to the instant case. 
Therefore, the principle announced by the cj>urt be¬ 
low in United States v. Godfrey L. Cabot, 54 Wash. 
L. R. 590, decided June 15, 1926, holding that sub¬ 
division (d) of Section 278 of the Revenue! Act of 
1924 was not retroactive, does not apply to the in- 
stant case. 

• i 

The provisions of the Revenue Act of 192(j cover¬ 
ing the collection of taxes for prior yeari being 
effective, subdivision (d) of Section 278 extends the 
period for collection of the taxes assessed in Decem¬ 
ber 1921, to six years from such date—that is, until 

i 

December 1927—so that collection of the taxjes was 
not barred at the time the bill of complaint was filed 
on September 9,1927. j 

Furthermore the appeal to the Board of Tax Ap¬ 
peals served to extend the time for collection and 
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to keep it open at the time these proceedings were 
commenced. It has been seen that the taxes in con¬ 
troversy were assessed in December 1921. The bill 
alleges that thereafter the appellee appealed from 
such determination by claim for abatement, and 
that on May 22,1926, the Comitiissioner advised the 
appellee of his determination on the claim for 
abatement, reducing the amount of the assessment. 
While action was pending on appellee’s claim for 
abatement the Revenue Act of 1924 was enacted. 
This statute created the Board of Tax Appeals and 
provided for appeals to that body from final deter¬ 
mination of i deficiencies by the Commissioner. 
Complying with the provisions of the statute, the 
taxpayer was advised of his right to appeal to the 
Board of Tax Appeals, of which right the taxpayer 
availed himself. The final order of the Board deter¬ 
mining the appellee’s tax for the year 1920 was 
made March 9, 1927. 

If, now, we examine subdivision (f) of Section 
283 of the Revenue Act of 1926 in conjunction with 
the above state of facts; it is at once seen that the 


provisions of that subdivision unmistakably and 
indisputably apply. 

The deficiency is for income taxes imposed for 
the year 1920 and was assessed before June 3, 1924 
(in December 1921). It was not paid in full be¬ 
fore that date. The Commissioner after June 2, 
1924, but before the enactment of the Revenue Act 


of 1926 (on May 22 ; 1925), finally determined the 
amount of the deficiency. The appellee appealed 




to the Board of Tax Appeals before the ^aetment 
of the Revenue Act of 1926 (some time before Aug¬ 
ust 1925), and such appeal was pending tyefore the 
Board at the time of the enactment of th^ Revenue 
Act of 1926 (the appeal was decided Marcli 9,1927). 

Subdivision (f) of Section 283 of thej Revenue 
Act of 1926 provides that in such a case the Board 
shall have jurisdiction of the appeal, and that the 
powers, duties, rights, and privileges of (he Com¬ 
missioner and of the person taking the appeal shall 
be as provided in subdivision (e) of the same sec¬ 
tion. Subdivision (e) provides that the amount of 
a final determination shall be collected in the same 
manner and subject to the same provisions and lim¬ 
itations as in the case of a deficiency imposed by the 
same title of the 1926 Act. j 

j 

Subdivision (a) of Section 274 provides that en¬ 
forcement of collection either by distraint or by 
suit shall not be made, where an appeal to the Board 
of Tax Appeals has been taken, until the j decision 
of the Board has become final. Subdivision, (h) of 
Section 274 provides that the date on whicji a deci¬ 
sion of the Board becomes final shall be determined 
by the provisions of Section 1005. Paragraph (1) 
of subdivision (a) of Section 1005 provides that a 
decision of the Board shall become final ppoft the 
expiration of the time allowed for filing a petition 
for review of the Board’s decision if no sujch peti¬ 
tion be filed. Subdivision (a) of Section 1001 fixes 
a period of six months after a decision by thg Board 



within which to file a petition for review. And 
finally subdivision (b) of Section 277 suspends the 
running of the statute of limitations for the begin¬ 
ning of a distraint or proceeding in court for collec¬ 
tion for the i period when the Commissioner is 
prohibited from doing so and sixty days thereafter. 

The decision of the Board of Tax Appeals was 
rendered March 9, 1927, and, no petition for review 
being filed, became final September 9, 1927, six 
months thereafter. Under the above statute provi¬ 
sions, the period for beginning proceedings to en¬ 
force collection would not have expired until at 
least sixty days after the decision of the Board 
become filial, or on November 8, 1927. 

It is clear that the provisions of the Revenue 
Act of 1926 relating to limitations as to the time 
for collection apply to the instant case. And it 
has been demonstrated beyond peradventure that 
the date at which collection of the taxes would be¬ 
come barred cpuld not have been earlier than No¬ 
vember 8, 1927, almost two months after the bill 
was filed. 

It follows that in no event was collection of the 
tax barred when the bill was filed on September 19, 
1927, and that j Section 1106 of the Revenue Act of 
1926 can have no application, for the reason that the 
period of limitation, a necessary requisite for the 
application of Section 1106 (a), had not run. 

Where the taxpayer has availed himself of the 
privilege of appealing to the Board, he should not 
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be heard to urge as a ground for 


equitalj)! 


e relief 


the fact that collection was not made white the case 
was before the Board. In the case of Continental 
Products Co . v. Commissioner, 66 F. (|2d) 434 
(C. C. A. 1st), the taxpayer, as in the instant case, 
appealed to the Board of Tax Appeals ifrom the 
rejection of a claim in abatement. On ajppeal to 
the Circuit Court of Appeals from the jBoard’s 
decision, the taxpayer urged that the notici of par¬ 
tial rejection of the claim in abatement frotn which 
it had appealed was not such a deficiency letter as 
contemplated by the statute, and that the proceed- 
ings before the Board were therefore a mjllity, as 
they had no jurisdiction of the case. In jts deci¬ 
sion the court stated (p. 435) : j 

In those proceedings, all questions as to 
the petitioner's taxes were fully hehrd and 
determined. The Commissioner held up the 
collection of the tax while they wer^ pend¬ 
ing. (See Revenue Act of 1926, c. 27, § 274 
(a), 44 Stat. 9, 55 [26 U. S. C. A. § 1048].) 
The petitioner now undertakes to repudiate 
its statement that the Commissioner's letter 
was a 4 ‘deficiency letter”, on which thb whole 
proceeding before the Board of Tax Appeals 
was founded, and to assert that saicjl letter 
was not a deficiency letter; that it (tlje peti¬ 
tioner) had no right to appeal to thei Board 
of Tax Appeals; that the Board ne\^er had 
jurisdiction of the matter; that the proceed¬ 
ings before the Board did not therefore stay 
the Commissioner from proceeding wjith the 
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collection of the tax nor toll the running of 
the statute of limitations; and that the stat¬ 
ute of limitations has accordingly run. We 
should hesitate to sav that the assertion of 
jurisdictional facts did not give the Board 
of Tax Appeals jurisdiction, at least to the 
extent of determining whether it had juris¬ 
diction. (U. S. v. Freights, etc., of The Mt. 
Shasta, 274 U. S. 466, *47 S. Ct. 666, 71 L. 
Ed. 1156), or that such a proceeding did 
not prevent the collection of the tax, while 
it was pending, as the Commissioner evi¬ 
dently believed. It is the filing of the peti¬ 
tion with the Board of Tax Appeals which 
by th£ statute stays the Commissioner’s 
hand. Revenue Act of 1926, c. 27, § 274 (a), 
44 Stat. 9, 55. But the shorter and conclu¬ 
sive answer to the petitioner's contention is 
that such brazen repudiation by a party of 
its own acts and assertions, on which the 
other party evidently relied, is not legally 
permissible . Davis v. Wakelee, 156 U. S. 
680, 15 S. Ct. 555, 39 L. Ed. 578; Casey v. 
Galli, &4 U. S. 673, 680, 24 L. Ed. 168; Dick¬ 
erson v. Colgrave, 100 U. S. 578, 25 L. Ed. 
618. (Italics supplied.) 

It would seem that the decision of the Supreme 
Court in the case of Brown & Sons Co. v. Burnet, 
282 U. S. 283, is controlling of this case. In that 
case, as in this case, the tax was assessed prior to 
June 2,1924, the date of the enactment of the Reve¬ 
nue Act of 1924. The taxpayer filed a claim in 
abatement and no part of the amount assessed was 




paid prior to that time. Between June 2, i924, and 
February 26,1926, the date of the enactment of the 
Revenue Act of 1926, the Commissioner rejected the 
claim in abatement in part and the taxpayer ap¬ 
pealed to the Board of Tax Appeals prior to the 
enactment of the 1926 Act for a redeterijnination 
of the deficiency. The order of the Board was en- 
tered subsequent to the enactment of that Act, abat¬ 
ing the assessment in part. The time for deficiency 
assessment and collection expired pending the ap- 

i 

peal to the Board. The Court in holding jthat the 
provisions of Section 283 (f) of the Revenue Act 
of 1926, were applicable and that assessment and 
collection of the deficiency as determined by the 
Board was not barred, though the period had 
expired pending the appeal, said (pp. 2884292): 


the ap- 
tad been 


Whether the right of collection j became 
barred thereafter depends upon t|lie con¬ 
struction to be given to the applicable stat¬ 
utes. The taxpayer contends that tne right 
of collection was barred on Decenjiber 10, 
1925, that is twentv-two davs after 
peal to the Board of Tax Appeals h 
taken, although this appeal was then pending 
without having been heard, and indeed could 
not have been heard under the practice of 
the Board. See Rule 15, 1 B. T. 4- 1289; 
Rules 24-25, 7 B. T. A. 1361-62. Besides the 
Act of 1921, provisions of the Revenue Act 
of 1924 and of the Revenue Act of 1926 are 
relied upon. The argument is that despite 
the appeal to the Board, the Commissioner 
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was at all times at liberty to enforce pay¬ 
ment of the tax as assessed by the jeopardy 
assessment or as later reduced; that hence, 
collection was barred on December 10, 1925, 
by § 250 (d) of the 1921 Act; and that there 
was nothing in either the Revenue Act of 
June 2,1924, c. 234, 43 St. 253 or the Revenue 
Act of February 26, 1926, c. 27, 44 Stat. 9, 
which kept alive the right of collection. The 
Board of Tax Appeals rested its decision on 
provisions of the 1924 Act; the Circuit Court 
of Appeals on those and also on the 1926 Act. 
Only the latter act need be considered. 

Section 2S3 (f) of the Revenue Act of 
1926. 44 Stat. 64, provided: 


“ If anv deficiency Tin anv 1916-21 income 

%■ %. w 

or profits taxes] * * * was assessed be¬ 

fore June 3, 1924, but was not paid in full 
before that date, and if the Commissioner 


after June 2. 1924, but before the enactment 


of this Act finally determined the amount of 
the deficiency, and if the person liable for 
such tax appealed before the enactment of 
this Act to the Board and the appeal is pend¬ 


ing before the Board at the time of the enact¬ 
ment of this Act, the Board shall have juris¬ 


diction of the appeal. In all such cases the 
powers, duties, rights, and privileges of the 
Commissioner and of the person who has 
brought the appeal, and the jurisdiction of 
the Board and of the courts, shall be deter¬ 


mined! * * * in the same maimer as 


provided in subdivision (e) of this sec¬ 
tion * * * 


This section is applicable to the case at 
bar. The deficiency was assessed ib March 
1923; and hence before “ June 3,192^,” “and 
was not paid. ’' On October 28,1925,j between 
the effective dates of the 1924 and the 1926 
Acts, the Commissioner finally determined 
the amount of the deficiency; and on| Novem¬ 
ber 18, 1925, also prior to the enactment of 
the 1926 Act, the taxpayer appealed to the 
Board of Tax Appeals. One effec^ of the 
section was to confirm the jurisdiction of the 
Board. Another effect was to makje appli¬ 
cable to the case at bar § 274 (a) ailid § 277 
(b) of the 1926 Act. Section 274 (}a) pro¬ 
vided that no distraint or proceeding jin court 

for the collection of the deficienev “ishall be 

* | 

made, begun, or prosecuted * * * if a 

petition has been filed with the Board [of 
Tax Appeals], until the decision of the Board 
has become final.” And § 277 (b) provided 
that the running of the statute of limitations 
on “the beginning of distraint or a proceed¬ 
ing in court for collection, in respect] of any 
deficiency shall * * * be suspended for 

the period during which the Commissioner is 
prohibited from * * * beginning dis¬ 

traint or a proceeding in court, andj for 60 
days thereafter.” That period still con- 

tinues, as there is not vet a final detdrmina- 

•/ 

tion of the Board. The taxpayer concedes 
that §283 (f) of the 1926 Act confirmed in 
jurisdiction of the Board of Tax Appeals in 
the present case, but contends that it (lid not 
operate to extend the period for collection 
until after a final determination. 
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First. It is argued that § 283 (f) cannot 
he interpreted as extending* the time for the 
collection of the tax because of § 1000. The 
latter section amended the 1921 Act by pro¬ 
viding that where the Board found that the 
tax was barred bv the statute of limitations, 
its decision should be that there was no 

deficiency. This section was inserted to 

•> 

confirm the jurisdiction of the Board in 
making final disposition of a deficiency 
already barred. It contains nothing which 
affects the special jurisdiction conferred bv 
§ 283(f). 

Second. It is argued that neither 5 277 
(b), which suspended the running of the 
statute, nor § 283 (f), wh**eh n orpora ed th' 
former, indicate that § 277 (b) was to be 
given a retroactive effect. The argument is 
unsound. Subdivision (f) of § 283 shows 
that it was the intention of Congress to ap¬ 
ply the provisions of § 277 (b) to cases like 
that at bar. Since in such cases the assess¬ 
ment (before June 3, 1924), the final deter¬ 
mination and the appeal to the Board (after 
June 2, 1924), must expressly have occurred 
prior to the enactment of the 1926 Act, the 
reference to § 277 (b) contained in § 283 (f) 

necessarily meant that in these cases the for- 
%> 

mer section was to be applied retroactively. 

It submitted that the rule thus established is 
decisive of the limitation question here presented, 
as the facts in the two cases are practically iden¬ 
tical. Such being the case, it must necessarily fol* 
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low that since the collection of the tax in jquestion 
was not barred at the time these proceedings were 
commenced, the provisions of Section 110|6 (a) of 
the 1926 Act cannot in any event be applicable. 

Ill 

The appellee has a plain, adequate, and complete remedy 
at law and under the provisions of Section 267 of the 
Judicial Code, this suit cannot be maintained j 

Even if the statute had run at the time tlijese pro¬ 
ceedings were commenced so that Section 1106 (a) 
were effective to extinguish the liability, neverthe¬ 
less, taxpayer has no right to enjoin collection of 
the tax by reason of the provisions of Section 287 
of the Judicial Code. Section 267 provides that no 
suit in equity shall be maintained where the com¬ 
plainant has a plain, adequate, and complete rem¬ 
edy at law. The words of the statute are tcjo plain 
to permit of argument and it is likewise clqar that 
the appellee has a complete remedy at law lj)y pay¬ 
ing the tax and suing for its recovery. The remedy 
thus afforded is clearly established by the! appli¬ 
cable provisions of the revenue laws, all of} which 

. 

are well known to the Court and counsel |or the 

i 

taxpayer. j 

But even prior to the enactment of Section 3224 
Revised Statutes, and Section 267 of the Judicial 
Code, the courts had long and consistent!^ held 
that the collection of taxes could not be enjoined. 
In the State Railroad Tax Cases, 92 U. S. 5^5, 615, 
the Court said (p. 613): j 
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It has been repeatedly decided that neither 
the mere illegality of the tax complained 
of, nor its injustice nor irregularity, of 
themselves, give the right of an injunction in 
a court of equity. Mooers v. Smedley, 6 
Johns. Ch. 27; Dodd v. Hartford, 26 Conn. 
239; Green v. Mien ford, 5 R. I. 478; Messer t 
v. Supervisors of Columbia, 50 Barb. 190; 
Dow v. Chicago, 11 Wall. 108; IIannewinkle 
v. Georgetown, 15 Wall. 548. 

The Government of the United States has 
provided, both in the customs and in the in¬ 
ternal revenue, a complete system of correc¬ 
tive justice in regard to all taxes imposed by 
the general government, which in both 
branches is founded upon the idea of ap¬ 
peals within the executive departments. If 
the party aggrieved does not obtain satisfac¬ 
tion in this mode, there are provisons for 
recovering the tax after it has been paid, by 
suit against the collecting officer. But there 
is no place in this system for an application 
to a court of justice until after the money is 
paid. 

The case of Hannewinkle v. Georgetown, 15 Wall. 
54S, above-cited, was an appeal from a decree of 
the Supreme Court of the District of Columbia, dis¬ 
missing a bill|to enjoin the corporation of the City 
of Georgetown, and its collector of taxes from sell¬ 
ing certain real estate for taxes. In affirming the 
order of dismissal, the Court said (p. 548): 

The action in this case cannot be sustained. 
It has been the settled law of the country for 
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a great many years, that an injuiiction bill 
to restrain the collection of a tax, on the sole 
ground of the illegality of the tax, Jpannot be 
maintained. There must be an allegation of 
fraud; that it creates a cloud upon the title; 
that there is apprehension of multiplicity of 
suits, or some cause presenting a| case of 
equity jurisdiction. This was decided as 
early as the days of Chancellor |xent, in 
Mooers v. SmedJcy, and has been; so held 
from that time onward. The remledy was 
held to be at law by writ of certiorari or by 
action of trespass. ; 

i 

Johnson’s Chancery reports cover the excisions 
of the New York Court of Chancery from; 1814 to 
1823. Section 3224 of the Revised Statutes is de¬ 
rived from the Act of March 2, 1867; Section 267 
of the Judicial Code from the Act of March 3,1911, 

I 

so it may be readily seen that the rule Was well 
established in this country long before it Was ex¬ 
pressly enacted into a statute. | 


IV 

An equity court has no jurisdiction to issue an injunction 
against one upon whom personal service of process was 
not had and who has not voluntarily appeared 

The service upon the Collector of Internal Reve¬ 
nue in this case, who is a resident of the Judicial 
District of Maryland, was had by serving his 
deputy in the District of Columbia. The inlternal 
revenue collection district of Maryland includes the 
District of Columbia, and the collector maintains a 


i 

i 
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branch office iii the District of Columbia where his 
deputy was served. 

The court below has held that the service on the 
collector, by serving his deputy in and for the Dis¬ 
trict of Columbia, was good service. 

It would appear that this conclusion of the lower 
court is erroneous as it is in direct conflict with its 
own equity rules of the equity rules of the Supreme 
Court of the United States in respect to service of 
process. 

Rule 23, paragraph 4 of the equity rules of the 
District of Columbia provides: 

4. Manner of Serving Subpena. —The 
service of all subpenas shall be by delivering 
a copy thereof to the defendant personally, 
or by leaving a copy thereof at the dwelling- 
house or usual place of abode of each defend¬ 
ant, with some adult person who is a member 
of or a resident in the family. 

Rule 13 of the equity rules of the Supreme Court 
of the United States is identical with the above. 

The wording of the rule is plain. It specifically 
states that the service shall be bv delivering the 
subpena “to the defendant personally, or by leaving 
a copy thereof at the dwelling-house or usual place 
of abode of each defendant, with some adult person 
who is a member of or resident in the familv.” 

Certainly, delivery of a subpoena to a deputy col¬ 
lector is not delivery to the collector personally, 
nor is delivery to the deputy at his office delivery to 
tlie collector at his dwelling house or usual place 
of abode. 
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I 

i 

! 
i 

Moreover, this is an action in personal rather 
than in rem and it is well established thaj in such 
an action the service must be upon the defendant 
personally or upon those empowered to| receive 
process for him. 

I 

Pennoycr v. Neff, 95 U. S. 714; j 

Dexter v. Lichliter, 24 App. D. C.| 222; 

St. Clair v. Cox, 106 U. S. 350, 3^3. 

i 

And there is nothing in rule of the court wjiich can 
be construed as giving a deputy collector authority 
to receive process for the collector under whose di¬ 
rection he works. j 

conclusion | 


For the reasons stated it is respectfully submitted 
that the decision of the court below should be re¬ 
versed and the case remanded with instructions to 
quash the attempted service upon the Collector 
Tait, to dissolve the injunction granted, apd dis¬ 
miss the bill of complaint. j 

Frank J. WidemanI 

r 

Assistant Attorney General. 
Sew all Key, j 
Norman D. Keller, S 


E. E. Angevine, j 

Special Assistants to the Attorney General. 

Leslie C. Garnett, j 

United States Attorney. j 

Harry L. Underwood, 

Assistant United States Attorney. 


August 1935. 



APPENDIX 


Revised Statutes: 

Sec. 3224. No suit for the purpose of re¬ 
straining the assessment or collection of anv 

n w 

tax shall be maintained in anv court. (U. 
S. C., Title 26, Sec. 154.) 

Judicial Code: 

SeCi 267. Suits in equity shall not be sus¬ 
tained in anv court of the United States in 
any case where a plain, adequate, and com¬ 
plete remedy mav be had at law. (U. S. C., 
Title 28, Sec. 384.) 

Revenue Act of 1924, c. 234, 43 Stat. 253: 

Sec. 277. (a) Except as provided in sec¬ 
tion 278 and in subdivision (b) of section 274 

and in subdivision (b) of section 279— 

***** 

(2) i The amount of income, excess-profits, 
and war-profits taxes imposed by the Act 
entitled “An Act to provide revenue, equal¬ 
ize duties, and encourage the industries of 
the United States, and for other purposes”, 
approved August 5, 1909, the Act entitled 
“An Act to reduce tariff duties and to pro¬ 
vide revenue for the Government, and for 
other purposes”, approved October 3, 1913, 
the Revenue Act of 1916, the Revenue Act of 
1917, the Revenue Act of 1918, and by any 
such Act as amended, shall be assessed within 
five years after the return was filed, and no 
proceeding in court for the collection of such 
taxes shall be begun after the expiration of 
such period. 

***** 


( 32 ) 
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I 

I 

(b) The period within which an assess¬ 
ment is required to be made by subdivision 
(a) of this section in respect of any deficiency 
shall be extended (1) by 60 days ifj a notice 
of such deficiency has been mailed to the 
taxpayer under subdivision (a) of section 
274 and no appeal has been filed jwith the 
Board of Tax Appeals, or, (2) if an appeal 
has been filed, then by the numberj of days 
between the date of the mailing i of such 
notice and the date of the final decision by 
the Board. (U. S. C., Title 26, Sef 1057.) 

Revenue Act of 1926, c. 27,44 Stat. 9: j 

Sec. 1001. (a) The decision of thje Board 
rendered after the enactment of this iAct (ex¬ 
cept as provided in subdivision (j) of section 
283 and in subdivision (h) of sectibn 318) 
may be reviewed by a Circuit Court of Ap¬ 
peals, or the Court of Appeals of the Dis¬ 
trict of Columbia, as hereinafter provided, 
if a petition for such review is filed bjv r either 
the Commissioner or the taxpayer within 
six months after the decision is retndered. 
(U. S. C. App., Title 26, Sec. 1224.) 

Sec. 1106. (a) The bar of the statute of 
limitations against the United States in re¬ 
spect of any internal-revenue tax spall not 
only operate to bar the remedy but shall 
extinguish the liability; but no credit or re¬ 
fund in respect of such tax shall be allowed 
unless the taxpayer has overpaid the tax. 
The bar of the statute of limitations ggainst 
the taxpayer in respect of any internal-reve¬ 
nue tax shall not only operate to bar tljie rem¬ 
edy but shall extinguish the liability ;| but no 
collection in respect of such tax shall bb made 
unless the taxpayer has underpaid the tax. 
(U. S. C. App., Title 26, Sec. 1249.) 

Sec. 1005. (a) The decision of the Board 
shall become final— 
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(1) Upon the expiration of the time al¬ 
lowed for filing a petition for review, if no 
such petition has been duly filed within such 
tirney * * * (U. S. C. App., Title 26, 

Sec. 1228.) 

Sec. 277. (a) Except as provided in sec¬ 
tion 278— 

* * * * * 

(3) The amount of income, excess-profits, 
and war-profits taxes imposed by the Act 
entitled “An Act to provide revenue, equal¬ 
ize duties, and encourage the industries of 
the United States, and for other purposes ”, 
approved August 5, 1909, the Act entitled 
“An Act to reduce tariff duties and to pro¬ 
vide revenue for the Government, and for 
other purposes*’, approved October 3, 1913, 
the Revenue Act of 1916. the Revenue Act of 
1917, ithe Revenue Act of 1918, and bv any 
such Act as amended, shall be assessed 
within five years after the return was filed, 
and no proceeding in court without assess¬ 
ment for the collection of such taxes shall be 

begun after the expiration of such period. 

* * * * * 


(b) The running of the statute of limita¬ 
tions provided in this section or in section 278 
on the making of assessments and the begin¬ 
ning of distraint or a proceeding in court for 
collection, in respect of any deficiency, shall 
(after the mailing of a notice under subdivi¬ 
sion (a) of section 274) be suspended for the 
period during which the Commissioner is 
prohibited from making the assessment or 
beginning distraint or a proceeding in court 
and for 60 da vs thereafter. (U. S. C. App., 
Title 26, Sec.* 1057.) 

Sec. 278. (d) Where the assessment of 
any income, excess-profits, or war-profits 
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tax imposed by this title or by priolr Act of 
Congress has been made (whether l^efore or 
after the enactment of this Act) wijthin the 
statutory period of limitation properly ap¬ 
plicable thereto, such tax may be collected by 
distraint or by a proceeding in courtj (begun 
before or after the enactment of tlijis Act), 
but only if begun (1) within six years after 
the assessment of the tax, or (2) prior to the 
expiration of any period for collection 
agreed upon in writing by the Commissioner 
and the taxpayer. (U. S. C. App., Title 26, 
Sec. 1061.) 

Sec. 283. (e) If any deficiency in jany in¬ 
come, war-profits, or excess-profits jtax im¬ 
posed by the Revenue Act of 1916, thje Reve¬ 
nue Act of 1917, the Revenue Act <j)f 1918, 
or the Revenue Act of 1921, or bv ahv such 

%/ I • 

Act as amended, was assessed before June 3, 
1924, but was not paid in full before the date 
of the enactment of this Act, and if tlje Com¬ 
missioner, after the enactment of tljis Act, 
finally determines the amount of the defi¬ 
ciency, he is authorized to send by registered 
mail to the person liable for such taxj notice 
of such deficiency, which notice shall, for the 
purpose of this Act, be considered a notice 
under subdivision (a) of section 274 of this 
Act. In the case of any such final determi¬ 
nation the amount of the tax (whether defi¬ 
ciency or interest, penalty, or other addition 
to the tax) shall, except as provided in sub¬ 
division (h) of this section, be compiited as 
if this Act had not been enacted, bjut the 
amount so computed shall be collected and 
paid in the same manner and subject j to the 
same provisions and limitations (including 
the provisions in case of delinquency ih pay¬ 
ment after notice and demand, and thje pro¬ 
visions relating to claims and suits ior re- 
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fund) as in the case of a deficiency in the tax 
imposed by this title, except as otherwise 
provided in section 277 of this Act and in 
subdivision (i) of this section. 

(f) If any deficiency in any income, war- 
profits, or excess-profits tax imposed by the 
Revenue Act of 1916, the Revenue Act of 
1917, the Revenue Act of 1918, or the Reve¬ 
nue Act of 1921, or bv any such Act as 
amended, was assessed before June 3, 1924, 
but was not paid in full before that date, and 
if the Commissioner after June 2, 1924, but 

before!the enactment of this Act finallv de- 

* 

termined the amount of the deficiency, and 
if the person liable for such tax appealed 
before the enactment of this Act to the Board 
and the appeal is pending before the Board 
at the time of the enactment of this Act, the 
Board shall have jurisdiction of the appeal. 
In all such cases the powers, duties, rights, 
and privileges of the Commissioner and of 
the person who has brought the appeal, and 
the jurisdiction of the Board and the courts, 
shall be determined, and the computation of 
the tax shall be made, in the same manner 
as provided in subdivision (e) of this sec¬ 
tion, except as provided in subdivision (j) 
of this! section and except that the person 
liable for the tax shall not be subject to the 
provisions of subdivision (d) of section 284. 
(U. S. C. App., Title 26, Sec. 1064.) 

Revenue Act of 1928, c. 852, 45 St at. 791: 

Sec. 612. Repeal of Section 1106 (a) of 
1926 Act. 

Section 1106 (a) of the Revenue Act of 
1926 is repealed as of February 26, 1926. 

Rules of Supreme Court, District of Columbia, 
Equity Rule 23, par. 4: 
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Process—Mesne and FinaxI 

1 

* * * * * 

4. Manner of serving subpoena. —The 
service of all subpoenas shall be byjdeliver- 
ing a copy thereof to the defendant I person¬ 
ally, or by leaving a copy thereof at the 
dwelling-house or usual place of abode of 
each defendant, with some adult person who 
is a member of or a resident in the | family. 

Rule 13 of the Equity Rules of the Supreme 
Court of the United States is identical \jith the 
above rule. i 
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BRIEF FOR APPELLEE. 


STATEMENT. 

j 

Appellants’ statement on pages 2 to 6, inclusive, of 
their brief is approved with the following changes'and 
additions: 

The following should be read in connection withj the 
second paragraph on page 3 of said brief: j 

“Timely substitutions have been made in; the 
case of the Collector of Internal Revenue under 
Section 780, Title 28, U. S. C. (43 Stat. 941).”! 

The following should be read in connection with the 
last paragraph beginning on page 3: 


i 
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“On February 13, 1928, the Court entered a 
decree ;(Injunction pendente lite) wherein it over¬ 
ruled defendants' motions to dismiss the bill and to 
quash the service on Collector Tait and enjoined 
the collection of the tax from plaintiff. Defend¬ 
ants noted an appeal only ‘from so much of said 
decree as granted a temporary injunction’ (R. 9). 
No appeal was noted to the Court’s order over¬ 
ruling the motions to dismiss the bill and to quash 
the service on Collector Tait.” 


The following should be read in connection with the 
first paragraph ending on page 4: 

“On April IS, 1935, the Court below entered its 
Final Decree making permanent the said tem¬ 
porary injunction against collection of any tax for 
1920, to which decree defendants excepted (R. 17). 

“On April 18, 1935, the Court below entered its 
Findings of Fact and Conclusions of Law (R. 17- 
19). 

“On May 8, 1935, defendants noted an appeal 
from the decree made and entered April IS, 1935 
(R. 19).” 


The following should be read in connection with the 
second paragraph on page 6: 

“Oil July 17, 1926, and again on December 4, 
1926, Collector Tait wrote to plaintiff requesting 
tax collection waivers in order to extend the 
period in which to collect the said tax assessment, 
for 1920, but plaintiff refused to execute said 
waivers and has never signed any collection 
waivers nor otherwise extended the statutory 
period provided by law for the collection of said 
assessment for 1920 (R. 4, par. IS; R. 13, par. IS; 
R. IS, par. S).” 
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ARGUMENT. 

j 

Appellants (defendants below) assigned seveii errors 
as the basis of their appeal (R. 20). Obviouslyi appel¬ 
lants are not pressing all of them here because the 
“Questions Presented” on page 2 of their brief Ido not 
comprehend all the questions raised in the assignments 
of error. On page 4 of the brief the following statement 
is made: 

‘‘From that part of the final decree filed! April 
18, 1935 (R. 17), restraining the collection I of the 
tax, the appellants now appeal.” | 

! 

Appellee is therefore of the opinion that appellants 
have waived all questions except the one raised; in the 
fifth assignment of error, that is, with respect to the 
holding of the Court that Section 3224 of the Revised 
Statutes does not apply. However, appellant^ have 
argued other questions in their brief and it may be 
assumed that they expect to urge these same questions 
orally when the appeal comes on for hearing, there¬ 
fore, without admitting that all of the assignments of 
error are before this Court, and reserving unto qimself 
all rights which have accrued by virtue of the afcjresaid 
waivers on the part of appellants, appellee will qhscuss 
the assignments of error in the order stated on p^ge 20 
of the record. 


FIRST ASSIGNMENT OF ERROR. 

In the first assignment of error appellants urge (A) 
that collection of the tax assessed for 1920 in Decem¬ 
ber, 1921, was not barred by statute at the time the 
bill of complaint was filed and (B) that the liability 
therefor was not extinguished at that time. 

Appellee suggests that these questions are not iprop- 
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erly before this Court because appellants excepted and 
appealed only from the decree granting the injunction 
against collection. However, without waiving any 
rights which he may have, appellee desires to discuss 
these questions because appellants have argued them 
in their brief. 


A. 

Appellee’s income tax return for 1920 was filed on 
March 15, 1921. In December, 1921, the Commissioner 
of Internal Revenue made an assessment of tax, part 
of which is in controversy here. On or before July 21, 
1925, appellee appealed to the Board of Tax Appeals. 
The case was heard by the Board in January, 1926, 
and on March 9, 1927, the Board entered its Order of 
Redetermination holding that the correct tax for 1920 
was $6,533.07. The Commissioner of Internal Revenue 
set off against this amount credits for overpayments for 
other vears and thus arrived at a net balance due of 

m/ 

$4,208.01. To this, interest in the amount of $1,374.62 
was added, making a total amount of tax and interest 
of $5,582.63. 

On July 17, 1926, the Collector requested appellee 
to execute a* collection waiver so as to extend the period 
for collection of the assessment to December 31, 1926, 
but appellee refused. Again on December 4, 1926, the 
Collector requested appellee to execute a collection 
waiver but this request was also refused. In August, 
1927, the Collector attempted to collect the said 
balance of $5,582.63 by distraint and on September 19, 
1927, the bill of complaint was filed. 

Was collection of the assessment barred on September 
19, 1927? 

The Revenue Act of 1918 was in effect through 1920 
and provided for the assessment and collection of 
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income taxes for that year. Section 250 (d) thereof 
provides in part as follows: 

i 

“(d) Except in the case of false or fraudulent 
returns with intent to evade the tax, the ahiount 
of tax due under any return shall be determined 
and assessed by the Commissioner within five 
years after the return was due or was made, qnd no 
suit or proceeding for the collection of ariy tax 
shall be begun after the expiration of five j years 
after the date when the return was due o^* was 
made/’ 


Plaintiff’s 1920 return was filed March 15, 1921. 

i 

Five years from that date is March 15, 1926, thfe last 
date upon which collection of any tax due for 1920 
could be collected under the Revenue Act of 1918. 

The Revenue Act of 1921 was approved Novdmber 
23, 1921. Section 250 (d) of that act provides irj part 
as follows: I 

i 

I 

“ (d) The amount of income, excess-profits, 
or war-profits taxes due under any return tnade 
under this Act for the taxable year 1921 orj suc¬ 
ceeding taxable years shall be determined! and 
assessed by the Commissioner within four irears 
after the return was filed, and the amount of any 
such taxes due under any return made undeif this 
Act for prior taxable years or under prior income, 
excess-profits, or war-profits tax Acts, or ifnder 
section 38 of the Act entitled ‘An Act to provide 
revenue, equalize duties, and encourage thd in¬ 
dustries of the United States, and for other 'pur¬ 
poses,’ approved August 5, 1909, shall be deter¬ 
mined and assessed within five years after 
return was filed, unless both the Commissi 
and the taxpayer consent in writing to a 
determination, assessment, and collection of! the 
tax: and no suit or proceeding for the collection of 
anv such taxes due under this Act or under brior 
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income, excess-profits, or war-profits tax Acts, 
or of anv taxes due under section 3S of such Act 
of August 5, 1909, shall be begun, after the ex¬ 
piration of five vears after the date when such 
return was filed, * * *” 

This is a re-enactment of the provisions of section 
250 (d), Title II, of the Revenue Act of 1918 as to the 
period in which to collect. 

Section 1400 (a) of the Revenue Act of 1921 repeals 
Section 250 (d) of Title II, of the Revenue Act of 1918, 
supra, but Section 1400 (b) of the 1921 Act provides in 
part as follows: 

“(b) The parts of the Revenue Act of 1918 
which are repealed by this Act shall (unless other¬ 
wise specifically provided in this Act) remain in 
force for the assessment and collection of all taxes 
which have accrued under the Revenue Act of 19IS 
at the time such parts cease to be in effect." 

Thus, by a specific saving clause in the 1921 Act, 
Section 250 (d), Title II, of the Revenue Act of 191S, 
supra , is continued in force for the assessment and 
collection of taxes accruing under that Act. THERE¬ 
FORE, WHETHER IT BE HELD THAT THE 
ASSESSMENT IN DECEMBER, 1921, WAS AN 
ASSESSMENT UNDER THE 1918 ACT OR UNDER 
THE 1921 ACT, THE PERIOD FOR COLLECTION 
WAS THE SAME,- FIVE YEARS FROM MARCH 
15, 1921. 

The Revenue Act of 1924 was approved June 2, 1924. 
Section 277, Title II, of that Act provides in part as 
follows: 

Section 277 (a), ‘‘except as provided in Section 

27s, * * * 

/i\ ****** * 
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(2) The amount of income, excess-profit^, and 
war-profits taxes imposed by * * * the Reivenue 
Act of 1918, and by any such Act as amended, 
shall be assessed within five years after the teturn 
was filed, and no proceeding in Court fqr the 
collection of such taxes shall be begun aftdr the 
expiration of such period.” 

I 

I 

Section 278 (d), Title II, of the 1924 Act is as follows: 

Section 278 (d). “ Where the assessment pf the 
tax is made within the period prescribed in Section 
277 or in this section, such tax may be collected 
by distraint or by a proceeding in Court, begun 
within six years after the assessment of the jtax.” 
(Not retroactive to taxes assessed before thd Act 
was passed.) 


And Section 278 (e) provides: j 

Section 27S (e). “This section shall not f * * 
(2) affect any assessment made, or distraint or 
proceeding in Court begun, before the enactinent 
of this Act.” j 

Thus, the six year period in which to collect after 
assessment applied only to assessments made aftef the 
enactment of the Revenue Act of 1924 and it has ^>een 
so held. U. S. v. Cabot, 54 W. L. R. 590, decided 
June 15, 1926; appeal to Court of Appeals, Dj C., 


dismissed by appellant June IS, 1929. j 

Section 1100 (a) of the Revenue Act of 1924 repeals 
Section 250 (d), Title II, of the 1921 Act, $wpra,ibut 
Section 1100 (b) provides as follows: j 

“The parts of the Revenue Act of 1921 which 
are repealed by this Act shall (except as provided 
in Sections 280 and 316 and except as otherwise 
specifically provided in this Act) remain in force 


i 
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for the assessment and collection of all taxes im¬ 
posed by such Act, * * * and for the assessment 
and collection, to the extent provided in the 
Revenue Act of 1921, of all taxes imposed by prior 

income, war-profits, or excess-profits tax acts, 

* * * >? 

• 

Section 280 refers to assessments made after the 
passage of the Revenue Act of 1924 and Section 316 
refers to estate tax matters. Thus, the 1924 Act 
specifically continues in force and effect the provisions 
of the 1921 Act set out above and nowhere in the Act is 
there any provision or implication that Section 250 (d) 
of the Revenue Act of 1918, supra (which was continued 
in force and effect by Section 1400 (b) of the 1921 Act, 
supra) is repealed. U. S. v. Cabot, supra. 

The Revenue Act of 1926 was approved February 
26, 1926. Section 277 (a) thereof again provides that 
taxes imposed by the Revenue Act of 1918 shall be as¬ 
sessed within five years after the filing of the return. 

Section 1200 (a) of the Revenue Act of 1926 repealed 
certain parts of the Revenue Act of 1924, “except as 
otherwise provided in this (the 1926) Act,” BUT 
SECTION 1100 (b) OF THE 1924 ACT IS NOT 
AMONG THE PARTS REPEALED. 

Thus, Section 1100 (b) of the Revenue Act of 1924 
(supra) is still in effect. (It has not been repealed 
by any act subsequent to enactment of the 1926 Act.) 

Summarizing the foregoing: 

The Revenue Act of 1918 provided that a tax 
arising under it should be assessed and collected within 
five years from the date of filing the return. The 
1921 Act re-enacted the same provision as to taxes 
arising under the 1918 Act. The Revenue Act of 1924 
enacted some new provisions for collection of taxes 
but specifically provided, in Section 27S (e) thereof, 


9 


i 

that the provisions did not affect any assessment 
already made and the Court so held in U. S. vj. Cabot 
(supra). Likewise the 1924 Act, in Section lljOO (b) 
thereof, provided that the parts of the Revenue Act of 
1921 which were repealed by Section 1100 (a) Should 
remain in force and effect for assessment and collection 
of taxes arising thereunder. Section 1100 (b) of the 
1924 Act is a plain positive enactment of Congress pro¬ 
viding that the five year provision of the 19^1 Act 
shall remain in force and effect. SINCE THI$ EN¬ 
ACTMENT HAS NOT BEEN REPEALED BY 
ANY SUBSEQUENT ENACTMENT OF CON¬ 
GRESS, IT FOLLOWS THAT COLLECTION OF 
THE TAX ASSESSED IN DECEMBER, 11921, 
HAD TO BE COLLECTED ON OR BEFORE 
MARCH 15 1920, OR IT BECAME BARRED. 

The facts above show that the first attempt to 
collect made by the Collector was in the latteit part 
of August, 1927, one year and five months after collec¬ 
tion became barred. 

Plaintiff's appeal to the Board of Tax Appeals 
was taken and prosecuted under the provisions pf the 
Revenue Act of 1924. NOWHERE DOES THATjACT 
PROVIDE THAT COLLECTION OF A TAX, 
ALREADY ASSESSED PRIOR TO ENACTMENT 
OF THE ACT, SHALL BE STAYED OR THAT (THE 
PERIOD FOR COLLECTION SHALL BE (SUS¬ 
PENDED BECAUSE OF AN APPEAL TO THE 
BOARD. It is only as to taxes not already assessed 
that the period for assessment is extended. 

Appellants admit in their brief (page 16) that 
collection of the assessment was barred on March 15, 
1926, unless the time was extended by operation o\ law 
through the Revenue Acts of 1924 and 1926. They 
then proceed to attempt to show that the time was 
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extended by the Revenue Act of 1926 ,—without making 
any reference whatever to the pertinent provisions of law 
set out above. They take the position that the five 
year collection statute was superseded by the provisions 
of the Revenue Act of 1926, without pointing to a single 
provision of that Act which provides for such repeal. 
Their position, at most, is that in the provisions of 
the 1926 Act there is an “implied'’ repeal of the five 
year statute. 

The question of “implied" repeal does not and can 
not arise when there is positive language in the 1926 
Act showing that there was no intended repeal. 

Section 1200 (a) of the Revenue Act of 1926 repeals 
certain parts of the Revenue Act of 1924, including 
Sections 277 and 27S thereof, but Section 1200 (b) 
provides in part as follows: 

Sec. 1200 (b) “The parts of the Revenue Act of 
1924 which are repealed by this Act shall (except 
as provided in sections 2S3 and 31S and except as 
otherwise specifically provided in this Act) remain 
in force for the assessment and collection of all 
taxes imposed by such Act, and for the assessment, 
imposition, and collection of all interest, penalties, 
or forfeitures which have accrued or may accrue 
in relation to any such taxes, and for the assessment 
and collection, to the extent provided in the 
Revenue Act of 1924, of all taxes imposed by prior 
income, war-profits, or excess-profits tax acts, and 
for the assessment, imposition, and collection of all 
interest, penalties, or forfeitures which have 
accrued or may accrue in relation to any such 
taxes.” 

Thus, the parts of the 1924 Act which are repealed 
by the 1926 Act are continued in effect, subject to the 
exceptions set out in 1200 (b), but nowhere is there a 
repeal of Section 1100 (6) of the Revenue Act of 1924, 
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by which Sections 250 (d) of the Revenue Acts of \921 and 
1918 were continued in effect as pointed, out above 1. 

In view of the language in these specific enactments, 
how can appellants consistently urge upon thjis Court 
their proposition that the Revenue Act of 1926 jrepealed 
the five year statute contained in the 191S apd 1921 
Acts and re-enacted in Section 277 (a) (2) of ihe 1924 
Act? And that the five year collection peridd appli¬ 
cable in the instant case was extended from Mprch 15, 
1926, to December, 1927? j 

Appellants argue (page 17 of their Brief) tjhat the 
parenthetical clause “(whether before or after the 
enactment of this Act)” contained in Section |27S (d) 
of the Revenue Act of 1926 means that the $ix year 
statute for collection there enacted applies j to all 
assessments regardless of when made. This j section 
standing alone, with all the five year provision^ in the 
prior statutes repealed, would doubtless mearj what 
appellants contend that it means. But when Congress 
enacted the rive year provision in the 1918 Act, re¬ 
enacted and continued it in the 1921 Act, re-enacted 
it in the 1924 Act, and when such provision ip each 
of said Acts was specifically continued in effect by the 
subsequent Act and not repealed by any subsequent 
Act, as pointed out above, can it be said that Congress 
was unmindful of such provisions, or that it intended 
Section 278 (d) of the 1926 Act to repeal all thesj* prior 
enactments? Can it be said that Congress intended 
Section 278 (d) of the 1926 Act to repeal Sectio^i 1100 
(b) of the 1924 Act when no reference at all is made to 
it in the 1926 Act? Such an implication and interpre¬ 
tation as appellants urge must give way in the lijght of 
these provisions. 

Thus, the parts of the 1924 Act which are repealed by 
the 1926 Act are continued in effect subject to tiie ex- 
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ceptions set out in 1200 (b), but Section 1100 (b) of the 
1924 Act is not repealed at all and it continues in effect 
the five year collection statute as to assessments made 
prior to June 2, 1924. 

Therefore, there was no implied repeal of the five 
year collection statute as to 1918 (1920) taxes. 

Appellants cite Section 283 (f) of the Revenue Act 
of 1926 (page IS of their Brief) in support of their 
“implied repeal" theory. But the purpose of Section 
2S3 is shown in Section 1200 (b) of the Act {supra). 
There it is provided that the parts of the 1924 Act 
which are repealed shall continue in effect “except as 
provided in Section 283," etc. Nowhere is there any 
provision that Section 2S3 shall supersede the parts of the 
192!+ Act which are not repealed (and Section 1100 (b) 
was not repealed). 

Since appellants' last hope seems to hang on sub¬ 
division (f) of Section 283 of the Revenue Act of 1926, 
it appears proper to consider the provisions of that 
subdivision further. It provides as follows: 

“(f) If any deficiency in any income, war- 
profits, br excess-profits tax imposed by the 
Revenue!Act of 1916, the Revenue Act of 1917, 
the Revenue Act of 1918, or the Revenue Act of 
1921, or by any such Act as amended, was assessed 
before June 3, 1924, but was not paid in full before 
that date, and if the Commissioner after June 2, 
1924, but before the enactment of this Act finally 
determined the amount of the deficiency, and if 
the person liable for such tax appealed before the en¬ 
actment of this Act to the Board and the appeal is 
pending before the Board at the time of the enactment 
of this Act , the Board shall have jurisdiction of the 
appeal. In all such cases the powers, duties, 
rights, and privileges of the Commissioner and of 
the person who has brought the appeal, and the 
jurisdiction of the Board and of the courts, shall 


I 


be determined, and the computation of the tax 
shall be made, in the same manner as provided in 
subdivision (e) of this section, except as provided 
in subdivision (j) of this section and excepj: that 
the person liable for the tax shall not be subject to 
the provisions of subdivision (d) of section j284.” 
(Italics supplied.) j 

| 

1 

The tax here in controversy for 1920 was assessed 
prior to June 3, 1924, and had not been paid pr^or to 
that date. After that date and prior to the enactment 
of the Revenue Act of 1926, the Commissioner of 
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Internal Revenue had determined that he had assessed 
too much tax and had notified plaintiff to that cjffect. 
In 1925, on receipt of said notice, plaintiff appealed to 
the Board of Tax Appeals. Was the appeal “ pending 
before the Board" at the time of the enactment cjf the 
Revenue Act of 1926? And what were the rights 6f the 
parties after such enactment? j 

It will be noted that the subsection provides j that 
when the enumerated conditions are present “the 
Board shall have jurisdiction of the Appeal” and!that 
“in all such cases the powers, duties, rights,j and 
privileges of the Commissioner and of the person j who 
has brought the appeal, and the jurisdiction of the 
Board and of the Courts, shall be determined, and the 
computation of the tax shall be made, in the pme 
manner as provided in subdivision (e) “EXCEPT as 
provided in subdivision (j) of” the section. 

Subdivision (j) of Section 283 is as follows: 

“(j) In cases within the scope of subdivision 
(b) or (f) of this section where any hearing before 
the Board has been held before the enactment of 
this Act and the decision is rendered after the 
enactment of this Act, such decision shall, fo rf the 
purposes of this title , be considered to have become 
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final upon the date when it is rendered and neither 
party shall hare any right to petition for a review of 
the decision. The Commissioner may, within one 
year from the time the decision is rendered, begin 
a proceeding in court for the collection of any part 
of the amount disallowed bv the Board, unless the 
statutory period of limitations properly applicable 
thereto has expired before the appeal was taken to 
the Board. The court shall include in its judgment 
interest upon the amount thereof in the same 
cases, at the same rate, and for the same period, 
as if such amount were collected otherwise than by 
proceeding in court. In any such proceeding by 
the Commissioner or in any suit by the taxpayer 
for a refund, the findings of the Board shall be 
prima facie evidence of the facts therein stated.'' 
(Italics supplied.) 

In the instant case the hearing was had before the 
Board and the case was submitted in January, 1926, 
(prior to enactment of the Revenue Act of 1926 on 
February 26, 1926) although the Board did not pro¬ 
mulgate its findings of fact and opinion until November 
30, 1926, and did not enter its ‘‘Order of Redetermina- 
tion’’ until March 9, 1927. Thus, it conclusively 
appears by Subsection (j) of Section 2S3 that plaintiff 
had no appeal from the Board's final decision and order 
entered March 9, 1927, and that that decision was final 
on that date (as far as that remedy goes). The only 
jurisdiction or function which the Board had in this 
case, after enactment of the Revenue Act of 1926, 
was to enter its decision and order of redetermination. 

That the appellants were without authority to 
collect after March 15, 1926, and knew that they were 
without such authority, is apparent from the endeavors 
of defendant Tait in July, 1926, and again in December, 
1926, to obtain collection waivers authorizing him to 
collect the assessment for 1920. Paragraph IS of the 
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Bill avers that defendant Tait did request collection 
waivers and that no such waivers were given, j These 
facts are admitted by defendant Tait in his separate 
answer. If the appeal of plaintiff to the Board bf Tax 
Appeals had not been heard and submitted before the 
enactment of the Revenue Act of 1920, then paragraph 
283 (j) of that Act would have had no application and 
paragraph 283 (f) would have applied so that n<b such 
request for collection waivers would have been neces¬ 
sary. j 

There are provisions in both the 1924 and 1926 Acts 
to the effect that the period of limitation on assessments 
of the taxes in controversy is suspended during thfe time 
in which the appeal is “pending before the Bcjard,” 
but there is absolutely no provision in either act providing 
that the period for collection of a tax ALREADY AS¬ 
SESSED is so suspended or extended. The tax in the 
instant case was a 1920 tax assessed in December, j 1921. 
Collection thereof had to be made within five I years 
from March 15, 1921, as pointed out above. EVen if 
it should be urged that the appeal to the Board stayed 
collection (for which there is no provision in the statute), 
the matter became final under subdivision (j) of Section 
283 (supra) on March 7, 1927, when the Board’s! final 
order was entered. Since collection was not attenjipted 
until August, 1927, it was too late even on this theory. 

The question of whether a case was “pending before 
the Board at the time of the enactment” of the Revenue 
Act of 1926 has been before the Courts several times 
and in each case the holding has been adverse to 
appellant’s position here. I 

In Chicago Ry. Equipment Co. v. Blair , 20 Fed. j (2d) 
10, the U. S. Circuit Court of Appeals, Seventh Circuit, 
held that where the whole proceeding before the Board, 
except its decision, had not taken place before thb en- 




actment of the Revenue Act of 1926, the taxpayer had 
an appeal to Court under the 1926 Act. The converse 
holding would be that where everything had taken 
place before the enactment of the 1926 Act, except 
the Board's decision, there would be no appeal and 
the case would not be “pending before the Board'’ on 
that date. 

In Blair v. Curran , 24 Fed. (2d) 390, the U. S. 
Circuit Court of Appeals, First Circuit, refused to take 
jurisdiction of an appeal from the Board's decision, 
when the hearing before the Board had been concluded 
before the enactment of the Revenue Act of 1926 and 
the Board's decision entered after the date of that 
enactment.! The Court discussed the meaning and 
effect of Section 2S3 (j) and its holding is, in effect, that 
no proceeding was “pending before the Board'’ after 
the enactment of the Revenue Act of 1926, which could 
give it jurisdiction. 

To the same effect are: 

Blair v. Hendricks, (2 C. C. A.) 24 Fed. (2d) S19: 

T. C. Power & Bro. v. Com/nr, (9 C. C. A.) 27 
Fed. (2d) 116. 

From the citations just given, it appears conclusively 
that a case which had been heard by the Board before 
the enactment of the Revenue Act of 1926, but which 
had not been decided by the Board at that time, was 
not “pending before the Board" in the sense that that 
clause is used in Section 2S3 (f), relied on by defendants. 
In other words, the Board did not have such jurisdic¬ 
tion as it had of cases which had not been heard and 
which were filed thereafter. All that the Board could 
do with those cases that had been heard was to render 
its decision, but there was no appeal therefrom either 
by the taxpayer or the Commissioner. 
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Thus it appears that Section 283 (f), upcjn which 
appellants rely, is not applicable to the instant case 
because of the clause “except as provided in subdivision 
(j) of this section/’ contained therein. In othdr words, 
the “powers, duties, rights, and privileges of the Com¬ 
missioner" and of the appellee herein, “and t}ie juris¬ 
diction of the Board and of the courts shall” \not “be 
determined, and the computation of the tax sHall” not 
“be made, in the same manner as provided in (subdivi¬ 
sion (e) ” of Section 2S3 for cases falling udder the 
Revenue Act of 192G. This is but another way of saying 
that Section 27S (d) of the Revenue Act of 192$ is not 
applicable to the instant case. j 

If it should appear that the six year collection pro¬ 
vision in Section 278 (d) of the Revenue Act of 1926 
is, on its face, in conflict with the five year collection 
statute heretofore discussed, what is the rule in such 
a case? Does the latter enactment repeal by duplica¬ 
tion the former, as appellants contend? 

It is the established rule of law that repeal of statutes 
by implication is not favored. 

U. S. v. Noce, 268 U. S. 613, 45 S. Ct. 6lj0; 

Stevens v. Biddle, 298 Fed. 209. i 

i 

i 

In 59 Corpus Juris 905, Paragraph 510, it is said: 

“The Courts are slow to hold that one Statute 
has repealed another by implication, and thj 2 y will 
not make such an adjudication if they canj avoid 
doing so consistently or on any reasonable! hypo¬ 
thesis, or if they can arrive at another resiilt by 
any construction which is fair and reasonable. ” 

I 

In Graham v. Goodcell, 282 U. S. 409, 51 S. C(. 186, 
Mr. Chief Justice Hughes, speaking for the Courtj says: 

I 

“The familiar principle that repeal will riot be 

I 

I 

I 

i 


I 
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implied unless there is a positive repugnancy 
between the provisions of the new law and those of 
the oldi, has most appropriate application, as 
stated by Mr. Justice Story, to the interpretation 
of laws for the collection of revenue (Wood v. 
United States, 10 Pet. 342, 363: 10 L. Ed. 9S7)." 

If Section 1200 (b) of the Revenue Act of 1926 had 

not specifically provided that the parts of the Revenue 

Act of 1924, which were repealed, should remain in 

effect for collection of taxes imposed under the Acts 

prior to the 1924 Act: if Section 1100 (b) of the Revenue 

Act of 1924 (not repealed at all) had not specifically 

provided that the Revenue Act of 1921 (including the 

five year collection provision contained in Section 250 

(d) thereof) should remain in effect for the assessment 

and collection of all taxes arising thereunder: and if 

Section 1400 (b) of the Revenue Act of 1921 had not 

specifically provided that the Revenue Act of 1918 

(including the five year collection provision contained 

in Section 250 (d) thereof) should remain in force and 

effect for the assessment and collection of all taxes 

accruing thereunder; if Congress had not thus specifi- 

callv shown its intent to continue the rive vear collec- 

%/ 

tion statute in effect as to taxes arising under the 191S 
Act,—then there might be some merit in appellants' 
contention that the later Act repealed the former 
provisions. Under this showing of the intent of 
Congress, however, there is absolutely no merit in 
appellants' contention. 

There are a few cases in which the Courts have held 
that the 1926 Act repealed all provisions in former acts 
as to the period for collection, but, so far as plaintiff is 
able to ascertain, in none of those cases was the Court's 
attention called to the provisions of Section 1400 (b) 
of the 1921 Act, Section 1100 (b) of the 1924 Act, and 



Section 1200 (b) of the 1926 Act, whereby jhe five 
year collection statute was specifically continued in 
effect, and none of those cases explains or refers to these 
sections. Obviously, the Court's attention \Vas not 
called to these provisions of the various statutes!. 

Appellants cite and quote from certain court decisions 
in support of their position, but none of these ijs appli¬ 
cable. The case of Continental Products Co. \j. Com., 
66 Fed. (2d) 434 (page 21-2 of brief) turned j on the 
question of estoppel. In Brown A* Sons Co. v. Burnet , 
282 U. S. 283: 51 S. Ct. 140 (page 22-26 of br^ef) the 
hearing before tlie Board was after the enactment of the 
Revenue Act of 1926 and the taxpayer admitted that 
Section 283 (f) of the Revenue Act of 1926 was con¬ 
trolling. In neither of these cases did the Court discuss 
the effect of Sections 250 (d) of the Revenue Acts of 
1918 and 1921 and the continuing effect thereon of 
Section 1400 (b) of the Revenue Act of 1921, Section 
1100 (b) of the Revenue Act of 1924, and Section 1200 
(b) of the Revenue Act of 1926. It can readily be 
assumed that the Court's attention was not called to 
these sections of the statutes,—still in effect. 

That Congress intended to keep the provision^ of the 
various Revenue Acts alive as to taxes arising there¬ 
under is apparent from its enactment of Section 1260, 
Title 26, of the Code of Laws of the United States of 
America, in force December 6, 1926, same being Volume 
44, Part 1, United States Statutes at Largq, 69th 
Congress, 1925-1926. Said Section 1260 is as follows: 

“ 1260—PRIOR REVENUE LAW IN FORCE 
FOR ASSESSMENT AND COLLECTION OF 
TAXES AND FOR IMPOSITION AND COL¬ 
LECTION OF PENALTIES THEREUNDER. 
The parts of prior Revenue Acts heretofore repealed 
shall (except as otherwise provided in thii title) 
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remain in force for the assessment and collection 
of all taxes imposed by such Acts, and for the as¬ 
sessment, imposition, and collection of all interest, 
penalties, or forfeitures which have accrued or may 
accrue in relation to any such taxes, and for the 
assessment and collection, to the extent provided 
in such Acts, of all taxes imposed by prior income, 
war-profits, or excess-profits tax acts, and for the 
assessment, imposition, and collection of all 
interest, penalties, or forfeitures which have 
accrued i or may accrue in relation to any such 
taxes. (June 2, 1924, c. 234, par. 1100 (b), 43 
Stat. 352.) ” 

It should be noted that this section is codified not in 
the language of any specific act but in general language 
to the effect that all prior Revenue Laws are in effect for 
the collection of taxes imposed under said Acts. If they 
were in effect when Congress approved and ratified said 
Code, they are still in effect. The same Congress {69th, 
1925-6) enacted the 1926 Act and that Act does not repeal 
them. 

What then is the explanation, when it positively 
appears that the 69th Congress (which enacted the 
Revenue Act of 1926 and also Section 1260, Code of 
Laws) did not intend to repeal the five year statute as 
to taxes arising under the 191S Act? A plausible 
explanation or solution is preferable to repugnancy. 

Stevens v. Biddle, 29S Fed. 209; 

U. S. v. Noce, 26S U. S. 613, 45 S. Ct. 610: 

Frost v. Wenie, 157 U. S. 46, 15 S. Ct. 532: 

Wood County v. Lackawanna, etc., 93 U. S. 619; 

25 Ruling Case Law 920, Par. 170, and cases 
cited; 

59 C. J. 917-8, Par. 518-9, and cases cited. 



The explanation is not difficult. 

Beginning with the 1924 Act (Section 278 (d) jt-hereof), 
Congress provided for a collection period of six years 
after assessment in lieu of the former provision of five 
years from the date of filing the return. This provision 
was not retroactive as stated in subsectioik (e) of 
Section 27S and as held in U. S. v. Cabot \ (supra). 
Under said provision a 1920 lax assessed after jthe date 
of enactment of the Revenue Act of 1924 could be 
collected within six years after the date of assessment, 
while a 1920 tax assessed before such enactment (as in 
the instant case) still had to be collected within five 
years from the date the return was filed. In changing 
from the five year collection statute to the six year 
collection statute, Congress had to make a dividing line 
somewhere. It made June 2 , 1924, die date of enactment 
of the Revenue Act of 1924, the dividing line. 

Thus, the policy was fixed in the 1924 Act. Rights 
became vested. There was a definite division of taxes 
subject to the five year collection statute ar]d those 
subject to the six year statute. This was well under¬ 
stood by every one and the Courts so held. U. S. v. 
Cabot (supra); Bowers v. N. Y. ti* Albany Lighterage 
Co., 273 U. S. 346, 47 S. Ct. 389. j 

Was a policy so fixed and adopted after much delibera¬ 
tion to be lightly cast aside by the next Congress two 
years hence? If Congress, in enacting the Revenue 
Act of 1926, had intended to upset this policy and 
grant a period of six years from assessment in which to 
collect all taxes, why did it not specifically repeal the 
pre-existing five year statute instead of continuing it 
in effect as pointed out above? The inescapable con¬ 
clusion is that Congress, in using the parenthetical 
clause “ (whether before or after the enactment] of this 
act) ” in Section 278 (d) of the 1926 Act, was mindful 
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of the six year statute set up in the 1924 Act and in¬ 
tended to continue it in effect. It therefore enacted 
the parenthetical language so as to permit what it 
intended, at the name time specifically continuing the pre¬ 
existing five year statute in effect , as already pointed out. 
The parenthetical clause can be at most only explana¬ 
tory. In re Schilling , et al., 53 Fed. 81. The Act was 
framed so a$ to catch assessments made before the 
enactment of the 192b Act (those made under the 1924 
Act), while at the same time continuing the five year 
statute. This is clearly the intent of Congress gleaned 
from all the provisions of the 192b Act and the policy 
established by the 1924 Act as interpreted by the 
Courts. 

It has been repeatedly held that taxing statutes 
should be construed most liberally in favor of the tax- 
payer and that all doubt must be resolved in favor of 
the taxpayer. 

(jould v. Gould , 245 U. S. 151, 3S S. Ct. 53: 

Shwab, Ex. v. Doyle , 258 U. S. 529, 42 S. Ct. 391; 

U. S. v. Merriam , 2b3 U. S. 179: 

Crooks v. Harrelson, 282 U. S. 55: 

Burnet v. Brooks , 288 U. S. 378, 53 S. Ct. 457: 

Norris v. Goodcell , 17 Fed. (2d) 181; 

St. Louis Union Trust Co. v. Burnet , 59 Fed. 

(2d) 922; 

Empire Fuel Co. v. Hays, 295 Fed. 704. 

The instant case does not involve the question of a 
later statute repealing an earlier one. The question 
here is whether one section of the 192b Act (27S (d) ) 
by implication repealed part of a former statute, when 
another section of the same Act (1200 (b) ) specifically 
continued the repealed parts in effect and when the 
Section of the 1924 Act (1100 (b) ), which kept the 
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five year statute alive, was not repealed at all;. Surely 
there can be no doubt as to the intent of the Congress 
in such legislation, but, if there is, then thait doubt, 
under the authorities just cited, must be resolved in 
appellee's favor. ! 

But even if it should be held that Section! 278 (d) 
of the 1920 Act was intended to apply to all assessments 
(when the five year statute was specifically continued 
in effect by the same Act as pointed out above), 
Sections 2S3 (/*) and (j) make an exception of the instant 
case, as already shown above. 

Thus, in any event, the instant case is not subject to 
the six year provision contained in Section 278 (d) of 
the Revenue Act of 1926 and collection of the tax ^assessed 
in December, 1921, was barred after March 15, 1\926. 

I 

B. | 

i 

I 

Appellants contend that, even if the statute of 
limitations had run against collection of the assessment 
when distraint proceedings began and when the bill 
was filed, the liability of appellee for the tax \Vas not 
extinguished. 

The Revenue Act of 1926 was enacted February 26, 

1926. Section 1106 (a) of said Act provided thdt 

I 

“The bar of the statute of limitations jigainst 
the United States in respect of any ijiternal 
Revenue tax shall not only operate to bar the 
remedy but shall extinguish the liability.” j 

This section was repealed by the Revenue Act of 1928 
(Sec. 612 thereof) as of the date of its enactment. But 
during the period from February 26, 1926, to Aljay 29, 
192S, it was on the statute books as law. Durinjg that 
time the statute ran against collection, the bill of 

I 

I 

i 
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complaint in this case was filed, the Court took juris¬ 
diction, and on February 13, 1928, granted the tem¬ 
porary injunction. No question as to the validity of 
Section 1106 was raised at that time by appellants and 
the Court granted the injunction because the liability 
was extinguished and there was no tax to collect. 

Appellants ,argue (pages 12-15 of their brief) that 
because Section 1106 was repealed by the Revenue 
Act of 1928, it was not operative while it was law, and 
cite Helvering v. Newport Co ., 291 U. S. 485, in support 
thereof. But that case turned on the fact that the 
taxpayer's transferee had given a waiver on November 
6, 1926, consenting to assessment and collection of the 
tax (against it?). The transferee did not invoke the 
statute while it was on the books, but expressly waived 
this right in giving the waiver and the Supreme Court 
held that, having waived, he could not, after the statute 
was repealed, come into Court and invoke it. The 
Supreme Court in that decision did not say that Sec¬ 
tion 1106 was ineffective while it was law. What the 
Court held was in effect that it was ineffective when 
invoked after its repeal. 

Appellee's rights vested under Section 1106 while it 
was the law. , It is inconceivable that a Court would 
say that a statute was not law during the period prior 
to its repeal and while it was on the statute books. 

It appears that appellants do not seriously contend 
that appellee's liability was extinguished under Section 
1106 of the 1926 Act at the time the bill was tiled in 
September, 1927. On page 20 of their brief (par. 4) 
they practically admit that, if collection was barred, 
the liability was extinguished, for they say that the 
running of the statute of limitations is ‘‘a necessary 
requisite for the application of Section 1106 (a).' ? 
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It is therefore submitted that the lower Coubt was 

i 

correct in finding and holding that the period in j which 
to collect the assessment for 1920 expired on March 15, 
1926; that the liability was then and there extinguished; 
and that there was no waiver thereafter wliiclj rein¬ 
stated the liability. 


SECOND AND FOURTH ASSIGNMENTS OF 

ERROR. 

Appellants contend that the service on Collector Tait 
was not good because he was not served personally 
and that, therefore, the lower Court erred in overruling 
the motion to quash the service. 

The motion to quash was filed September 27,j 1927 
(R. 6). On January 20, 1928, the Court filed a Memo¬ 
randum Opinion (R. 7-9) in which it held that the 
motion should be overruled. On February 13, S192S, 
the Court filed its decree (R. 9) holding among lother 
things that the motion to quash was overruled] To 
this ruling and holding appellants did not except and 
did not note an appeal. They appealed only frdm so 
much of the decree as granted a temporary injunction 
(R. 9). It appears therefore that, having failed to 
note an appeal and having answered to the bill, ajppel- 
lants now come too late to raise these questions. Cooper 
v. Sillers , 30 App. D. C., 567; Trarer v. Smolik, 43 
App. D. C. 150. I 

The record shows that appellant Tait, as Collector of 
Internal Revenue, maintained an office in the District 
of Columbia in charge of a deputy; that this deputy 
served the distraint warrant on appellee; and that! this 
same deputy was served with the subpoena to answer 
the bill. | 

It appears that appellee’s rights would be no different 
even if there were no service at all on Tait, because the 
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Collector is merely the servant or agent of the Commis¬ 
sioner of Internal Revenue to collect taxes which he 
assesses and to transmit refund checks which he pays. 
Obviously, the Collector can not act when the Com¬ 
missioner is enjoined and must act when the Commis¬ 
sioner is ordered to perform, because he is there to 
carry out the Commissioner’s orders. 

It is therefore submitted that the lower Court did 
not err as alleged in the second and fourth assignments 
of error. 

THIRD ASSIGNMENT OF ERROR. 

Appellants contend that the Court below erred in 
overruling their motion to dismiss the bill of complaint. 

The bill was filed September 19. 1927 (R. 1). A rule 
was issued and served on appellants requiring them to 
answer in 10 days. On September 27, 1927, they filed 
a motion to dismiss the bill (R. 6) on the ground that 
appellee had'a remedy at law, that R. S. 3224 prevented 
the injunction sought, and that the bill set forth no 
facts which, if true, would entitle appellee to the relief 
sought. On January 20, 192S, after hearing, the Court 
entered its Memorandum Opinion (R. 7-9) in which 
it held that the motion to dismiss should be overruled. 
On February 13, 1928, the Court filed its decree (R. 9) 
in which it overruled the said motion. Appellants 
did not note an exception to and did not note an appeal 
from this action of the Court. All that they did was to 
note an appeal ‘‘from so much’' of the decree as granted 
an injunction (R. 9). It appears therefore that, under 
the rules of this Court, the assignment of error comes 
too late. Cooper v. Sillers, 30 App. D. C. 667; Traver 
v. Smolik, 43 App. D. C. 150. 

It further appears that appellants, having answered 


to the bill and the rule (R. 9-12), thereby waiyed any 
right they may have had to insist on the motion to 
dismiss. It is therefore submitted that the Cciurt did 

not err in overruling the motion to dismiss. j 

I 

I 

FIFTH ASSIGNMENT OF ERROR; 

j 

Appellants contend that the lower Court efred in 
holding that Section 3224 of the Revised Statutes did 
not apply so as to prevent the maintaining of tie suit. 
Said section is as follows: 

i 

“No suit for the purpose of restraining the 
assessment of any tax shall be maintained iin any 
court.” j 

i 

The final decree of the lower Court enjoins the icollec- 
tion of any taxes alleged to be due from appellee for 
1920, and to this decree appellants excepted and! noted 
appeal (R. 17, 19). j 

Ordinarily, courts will not interfere with the efforts 
of the Internal Revenue officials to collect taxes. This 
is the substance of appellants’ argument on pages 8 to 
15, inclusive, and this is the purport of the numerous 
decisions cited therein. There can be no objection to 
this proposition. But there is something more involved 
in appellee’s case than the question of the Court’s! right 
to enjoin the collection of a tax. There was no j tax to 
collect. As stated by Mr. Justice Siddons in his Memo¬ 
randum filed January 20, 1928 (R. 7-9): j 

“this enactment (Section 1106, Rev. Act of |l926) 
wiped out completely the tax against the plaintiff 
for the year 1920, whatever the correct amoi^nt of 
that tax may have been, and this being sb, the 
threatened distraint is intended to collect that iphich 
has no existence .” (Italics supplied.) 
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It should be observed that the lower Court found 
and held that the collection of any tax for 1920 was 
barred when distraint was attempted and when the 
bill of complaint was filed: that Section 110G of the 
Revenue Act of 1926 extinguished any liability there¬ 
for: and that therefore R. S. 3224 was not applicable. 
There can no longer be any doubt as to the Court’s 
power to grant injunctive relief when the Internal 
Revenue Bureau seeks to force collection of that which is 
not a tax . See 

Higgins Mfg. Co. v. Page, 20 Fed. (2d) 948, 
where the collector was attempting to collect 
an alleged tax on a margarine product which 
had already been held not to be subject to the 
tax. 

Baltimore Butterine Co. v. Mellon , S. C. D. C., 
July 20, 1927, which followed the Higgins 
Mfg. Co. case. 

Miller v. Standard Nut Margarine Co. of Florida, 

and 

Rose y. The Statidard Nut Margarine Co. of 
Florida, 2S4 U. S. 49S, 52 S. Ct. 2G0, where 
the Supreme Court approved the action of 
the lower Court in granting the injunctions 
against collection of alleged taxes which did 
not fixist and commented with approval on 
the Iliggins Mfg. Co. case and the Baltimore 
Butterine Co. case. 

In the cases just cited the Courts had held that the 
margarine product was not subject to the tax and this 
was a legal fact known to the Commissioner when he 
sought to enforce collection. In the instant case 
Section 1106 of the Revenue Act of 1926 extinguished 
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the liability on a barred collection of a tax and!this was 
a legal fact known to the Commissioner ajlso, but 
appellants contend that Section 1106 did not extinguish 
the liability and that therefore the injunction was 
improper. They also make the assertion, unsupported 
(R. 27), that, even if Section 1106 did extinguish the 
liability, R. S. 3224 prevents injunction,—and this in 
the face of the Supreme Court’s decision iii Miller 
v. Standard Nut Margarine Co ., supra. 

Appellants’ contention is not new to the Courts. 
The same contention was made soon after R. S. 3224 

i 

was enacted in 1867. In Frayser v. Russell (}87S), 3 
Hughes, 227; 9 Fed. Cas. No. 5067, a tax h^d been 
assessed and paid on tobacco. After its sale!by the 
manufacturer the Collector attempted to coljlect an 
additional tax of 4 cents per pound. Suit was Iprought 
to enjoin collection and the Collector raised R.jS. 3224 
as a defense. In granting the relief sought by taxpayer 
the Court said: i 

‘‘The Collector’s demand upon him afterwards 
for 4 cents a pound, which he called an additional 
tax, was a demand for what this court has solemnly 
and finally in another case adjudicated not to be a 
tax. See Salmon v. Burgess (Case No. 12,262); 
affirmed in 97 U. S. 381. Besides, the coujrse for 
the collector to pursue, even if this latter fout cents 
had been a proper demand as a tax, was marked 
out to him by Section 3371 of the Revised Statutes 
of the United States. The collector did npt take 
the course directed by law in a case where ‘the 
proper stamp’ had not been used and the proper 
tax had been ‘ omitted to be paid. ’ His threatened 
levy was for what was not a tax; and it was threat¬ 
ened to be made in a manner which set at r^aught 
the provisions of Section 3371. It was a cle^r case 
for the restraining power of the Court; it 
was not a case falling either within the letter, or 
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spirit, or intention of Section 3224." (Italics 
supplied.) 

Here the Court said the Collector was attempting to 
collect something that icas not a tax and R. S. 3224 teas 
not applicable. Section 3224 was enacted in 1867 and 
this decision was rendered in 1878, at a time no doubt 
when the courts were in a splendid position to know 
just what Congress intended and for this reason it is 
believed the case must have great weight in reaching a 
decision on the case at bar. In the one case the ('ollector 
was attempting to collect “what was not a tax" and in 
the other appellants are attempting to collect “what is 
no longer a tax." 

Since a proper determination of this case necessitated 
a careful consideration of Section 1106 (a) of the 
Revenue Act of 1926, this brief would be incomplete 
without a full discussion of the history and purpose of 
that enactment. 

The Law and Remedy Before Enactment of Sec. 1106 
of the Revenue Act of 1926. 

Prior to February 26, 1926, if the Commissioner 
sought to collect a tax by distraint, collection of which 
was barred by the statute of limitations, the only 
remedy which the taxpayer had was to pay the tax 
and then, after filing a refund claim, bring suit in an 
action at law to recover the money. Because of R. S. 
3224, Courts of Equity would not enjoin the collection 
unless some exceptional circumstances were present 
from which .the taxpayer would suffer irreparable 
injury. His remedy was to pay the tax and then, after 
filing refund claim, sue in court for recovery. Were 
the law and the remedies the same after the enactment 
of the Revenue Act of 1926? That is the real question. 
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If they were , then why did Congress enact Section 1106 
{a)? 


History of Section 1106 (a) of the Revenue Act \of 1926. 

i 

On December 7, 1925, the United States Court of 

i 

Claims decided the case of Toxaxray Mills vJ United 
States (61 Ct. Cl. 363). In that case the Commis¬ 
sioner had collected a tax by distraint after collection 
was barred by the statute of limitations. The taxpayer 
sued in the Court of Claims for recovery of the tjax paid. 
The Court found that the collection was illegal^ having 
been made after the right to collect was barijed, but 
held that the taxpayer could not recover because it had 
not proven that it did not owe the tax. 

This decision was stunning to the sensibilities. A 
taxpayer could not enjoin against an illegal collection 
because of R. S. 3224 and now the Court had taken 
away his right to recover after the illegal collection was 
made! If permitted to stand, this decision practically 
nullified the statute of limitations as to collections by 
the Commissioner of Internal Revenue and extended to 
him power not consistent with good government. 
Something had to be done. Of course the blaintiff 
appealed to the Supreme Court of the United [States; 
but before the matter was reached by that Couri it was 
brought to the attention of Congress while considera¬ 
tion of PI. R. 1 (the Revenue Act of 1926) was in progress 
before the Senate. j 

H. R. 1 of the 69th Congress, 1st Session, asj it was 
reported and passed by the House of Representatives, 
contained no provision similar to Section 1106[ (a) of 
the Revenue Act of 1926. After the bill was reported 
to the Senate, the following proceedings tookj place 
upon an amendment offered from the fioor pf the 
Senate by Senator David A. Reed, of Pennyslv^nia: 
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“The Vice President: ‘The Clerk will read the 
amendment/ ” 

(Amendment 170.) 

“The Chief Clerk: ‘On page 2S9, after line IS, 
insert:’ 

“Sec. 1100(a). ‘The bar of the statute of 
limitations against the United States and against 
the taxpayer in respect of any internal revenue tax 
shall not only operate to bar the remedy but shall 
extinguish the liability. J 

“Mr. Reed of Pa. (speaking of the amendment): 
‘Mr. President, just a word in explanation of this 
amendment. The necessity for it arises from a 
peculiar case. In a recent decision of the Court of 
Claims it has been held, in substance, that after 
the statute of limitations has run against the col¬ 
lection of a tax, the collector may nevertheless 
issue his distraint and then if the taxpayer brings 
suit against the United States to recover it back he, 
being the plaintiff, can not plead the statute of 
limitations although the United States would have 
been barred from the suit for the tax because the 
statute had run. It is a preposterous result, it 
seems to me, and a great hardship to the taxpayer, 
to allow, such a condition to continue, and while 1 
feel reasonably confident, with all respect to the 
Court of Claims, that this case will be reversed on 
appeal, I do not think we ought to allow even a 
possibility that it will not remain, and we ought to 
correct it. now; " (See page 3531 of Congres¬ 
sional Record, Yol. 67, Part 4, 69th Congress, 1st 
Session February S-25, 1926.) 

The Congressional Record shows that the amendment 
was adopted without a record vote, presumably with 
unanimity. 

In the conference committee of the Senate and House 
the section was amended to read as finally enacted. 
(See Conference Committee Print No. 4, 69th Congress, 
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1st Session, H. R. 1, as agreed to in Conference, page 
386 corrected.) 

On page 55 of the Conference Report, 69th Cotigress, 
1st Session, House of Representatives, Report Np. 356, 
to accompany H. R. 1, there appears the following: 

I 

“Amendment No. 170: This amendment 

provides that the bar of the statute of limitations 
against the United States and against the taxpayer 
shall operate to bar the remedy and also extihguish 
the liability. This amendment is deemed advisable 
because of an opinion in a recent decision bf the 
Court of Claims (Toxaway Mills v. U. S.), although 
in a case presenting the specific point this opinion 
very probably would not be followed by the Supreme 
Court (see Taft, C. J.,in Graham v.duPont, 26^ U. S. 
234, 256, 258). The House recedes with an amend¬ 
ment making certain that the provision do<js not 
require a refund to a taxpayer for any year j(even 
though the statute has run against the Government) 
unless he had in fact overpaid his tax for that I year, 
nor require a taxpayer to pay an additional tax for 
any year (even though the statute has run against 
his claim or suit for refund) unless he had ip fact 
underpaid his tax for that year. Obviously!, this 
section does not apply in the case of fraud or ijn the 
case of a waiver. ” 

l 

I 

Purpose and Meaning of Section 1106(a). j 

I 

When Courts are in doubt as to the intent of the 
legislators in trying to arrive at the meaning of aj law, 
they often look to the discussions that took place While 
such enactment was being considered by the legislative 
body. While it is believed that the language of Section 
1106 (a) is plain and understandable, yet if any douj)t as 
to its meaning does exist, it must be cleared away by 
the foregoing proceedings. 

Senator Reed, of Pennsylvania, in offering I the 
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amendment stated that the necessity arose from a 
peculiar decision in the Court of Claims ( Toxaivay Mills 
case, 61 Court of Claims 363). In other words, if the 
Commissioner could distrain and collect a tax after the 
statute of limitations had run, something must be done to 
remedy the situation. It is thus apparent that such was 
the very purpose of Section 1106 (a) as originally 
offered—to prevent the collection of a tax after expira¬ 
tion of the period in which it might be legally collected. 

This legislative intent is again plainly manifest 
from the paragraph quoted above from page 55 of the 
Conference Report. It is understood that Mr. A. W. 
Gregg, former General Counsel of the Bureau of Internal 
Revenue, whose name appears as counsel on appellants* 
brief in the Court below, actually drafted that part of 
the report although this does not appear of record in 
the report. Note the gist of the paragraph: 

The amendment is deemed adiisable because of 
the recent decision of the Court of Claims in the 
Toxaway Mills case. The House recedes with an 
amendment making it certain that the provision does 
not require a refund to a taxpayer unless he had in 
fact overpaid his tax for the year. 

Thus the purpose of enacting Section 1106(a) of 
the Revenue Act of 1926 was to prevent a recurrence of a 
situation presented by the Toxaivay Mills decision. The 
accomplishment of this was to be effected by not only 
barring the remedy of the United States (that is, taking 
away the right of collection by distraint or suit in court), 
but also by extinguishing the taxpayers liability. In 
other words, while before the enactment of Section 
1106(a) the Commissioner was not supposed to usurp 
his authority and collect a tax which was barred, but 
could not be enjoined if he did so because of R. S. 3224, 


35 


now his right to collect either by suit or by distraint is 
taken away (the remedy barred) under the circum¬ 
stances of the instant case, and in addition thereto—as 
an added protection to the taxpayer—the liability itself 
is extinguished. In view of all the foregoing, th^ plain 
intent of Section 1106(a) can be nothing but thisj 

When collection of an internal revenue |tax is 
barred by the statute of limitations, the rightjof the 
Commissioner to collect is taken away and the tax 
or liability therefor is extinguished—canceled— 
the same as if paid. Not only is there no po'wer to 
collect but there is nothing to collect. j 

i 

It is obvious that the intent of Congress was ijiot to 
take away the prohibition of It. S. 3224 as to pain- 
taining a suit for enjoining the collection of a legitimate 
tax, for if such had been its intention it would have 
repealed the section. But it is equally obvious that 
Congress did intend to prevent the abuse of the ^>ower 
therein given under circumstances such as those ijn the 
Toxaway Mills case. In other words, there is an implied 
repeal of R. S. 3224 as applied to a tax, the collection 
of which is barred by the statute of limitations, j What 
else could Congress have intended? 

If the arguments advanced by the appellant j> are 
to be accepted, the additional restraint implied in the 


new language of Section 1106 (a) adds nothing 


and 


detracts nothing from the power of the governpent 
as it previously existed. Then why the words: “jshall 
extinguish the liability ”? Can the Court assume'that 
these added words mean nothing—that Congress 
legislated to no purpose? 


i 


i 


i 
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Application of the Law as Prescribed in Section 1106 (a) 
to the Facts in Appellee s Case. 

If the Commissioner is permitted to proceed to 
collect this tax by distraint, appellee's case will be 
exactly like the Toxaway Mills case, supra. The tax 
has been assessed and the statute of limitations has 
run against collection. The cases are identical as to 
the real issues. Toxaway Mills could not enjoin 
collection because R. S. 3224 forbade. It could not 
recover the tax when illegally collected because it 
owed the tax. 

Congress undertook to remedy the situation. If 
it had intended to provide for the refund of the tax 
illegally collected it would have said so. On the con- 
trarv it made certain that no credit or refund should 
be made to any taxpayer unless he had in fact overpaid 
his tax for the year. That provision afforded no relief 
to Toxaway Mills because that Company had not 
overpaid its tax. Yet Congress, as expressed by Senator 
Reed of Pennsylvania, was trying to provide relief for 
just such cases. What it did was to take away the 
Commissioner's right to collect after the running of the 
statute of limitations had barred collection (barred the 
remedy of the United States) and furthermore—to 
make it more certain and secure—it extinguished the 
liabilitv. 

The foregoing is the correct application of Section 
110G (a) to the facts in appellee’s case. The Commis¬ 
sioner and those who act under him hare no right to collect 
either by distraint or in Court and the liability of appellee 
is extinguished just the same as if he had paid the tax. 
In short , there is no tax. 

Appellants argue that appellee should pay the tax 
and then resort to all the manoeuvers required in 



procuring refund. In other words, appellants would 
take appellee’s money illegally and then have jhim file 
a refund claim and wait six months or until tl^e Com¬ 
missioner rejected same and then sue in ccjurt for 

I 

recovery. Appellee would be denied the usej of his 
money, would be put to great expense and vejxatious 
delays in prosecuting the suit and would tjhen be 
confronted with the fact that “no refund coidd e made 
because he had not overpaid his tax ” (Section 110j6 (a) of 
the Revenue Act of 1926). Yet appellants calj this a 
plain, adequate and complete remedy! ; 

It is evident that it is a plain, adequate and complete 
means of taking and withholding from appellee jmoney 
which is not legally collectible. j 

But Section 1106 (a) bars the remedy of the j United 
States when the statute of limitations has run. j What 
is meant by the remedy? Surely nothing but the 
means of collection which the Commissioner ordinarily 
resorts to. Section 1106 (a) also extinguishes the liability 
when the statute of limitations has run. Whajt does 
this mean? In 25 C\ J. 229-30 the word “extinguish” 
is defined as “to render legally non-existent; to pullify; 
to avoid as by payment,” etc. Other authorities 
give the same definitions. Therefore, the liability no 
longer exists. 

Thus the Commissioner is expressly forbidden to 
collect and at the same time the tax liability |is ex¬ 
tinguished so that nothing remains to be collected. 
Yet the appellants argue that they should npt be 
enjoined from committing this illegal act and; that 
appellee should suffer his property to be taken when 
he owed nothing. Finally they would have this bourt 
believe that appellee has a plain, adequate and!com¬ 
plete remedy at law in prosecuting a refund claim 
when the very same sentence in Section 1106 (a) which 
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forbids them to collect and extinguishes the liability 
also forbids refund of the amount! 

Section 1106 (a) extinguishes the liability. The 
language is so plain that it needs no interpretation. 
Congress intended just what it said and for the very 
purpose of i preventing what the appellants are now 
trying to do. Congress extinguished the liability so 
that there would be nothing to collect and, there being 
nothing to collect, R. S. 3224 is not applicable. 

SIXTH AND SEVENTH ASSIGNMENTS OF 

ERROR. 

These last two assignments of error must fail if the 
ones discussed above fail and further argument on 
them seems unnecessary. 


Wherefore, appellee submits that the action of the 
lower Court should be approved. 

Respectfully submitted. 

Geo. E. H. Goodxer, 
Mathews Trimble, 

D. F. Prince, 

John Barton Phillips, 
Attorneys for Appellee. 




